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CURRENT TOPICS. 





In Cruz v. Martinez, Supreme Court of 
California, November term, 1878, which was 
an action in ejectment to recover possession 
of lands within the limits of the ‘‘ Pueblo 
lands,’’ of Los Angeles, it was admitted by 
plaintiff to a plea of the statute of limitations, 
that the defendant held adversely for more 
than five years before commencement of suit. 
The ‘‘City of Los Angeles’’ succeeded to the 
** Pueblo of Los Angeles,’’ at the same time 
succeeding to the title of the ‘- Pueblo lands.’’ 
The Board of United States Land Commis- 
sioners afierwards passed a decree confirm- 
ing the title of said lands in the ‘‘ City of Los 
Angeles,’’ entered February 5th, 1856, An 
appeal was taken from this decree to the 
United States District Court, which confirmed 
the grant of the land commissioners, Febru- 
ary Ist, 1878. A patent was issued for said 
lands, August 9th, 1866, to the mayor and 
common council of the city for its ‘* Pueblo 
lands,’’ and was recorded in the preper book 
in the general land office on the same day it 
was issued. Plaintiff offered to prove that the 
survey recited in the patent had not been pub- 
lished as required by law. The evidence was 
rejected, Nites, J., observing that ‘‘it is 
not required to recite that the survey had been 
published, and assuming that the law required 
a publication of the survey, it will be presumed, 
in support of the patent, that the proper officers 
of the land department, determined prior to the 
signature of the patent, that the due publica- 
tion of the survey had been made. The ques- 
tion whether they erred in such determination 
is not open to inquiry in this action. Upon 
that question the patent is conclusive upon 
the city, and also upon the plaintiff claiming 
under her.’’ See Chipley v. Farris, 45 Cal. 
527 ; Johnson v. Fowsler, 13 Wall. 72; French 
v. Tyan, 93 U. S. 169; La Roy v. Clayton, 
2 Sawyer, 496; Dell v. Mador, 16 Cal. 324; 
Durfee v. Plaisted, 38 Cal. 80; Miller v. Ellis, 
51 Cal. 74. 





In the case of Jones v. The Granite Mills, 


recently decided by the Supreme Judicial 
Vol. 8—No. 1. 





Court of Massachusetts, the plaintiff sued for 
damages on account of injuries sustained by 
her in escaping from a fire in the defendant’s 
mill, where she was employed as an operator. 
No question was made that the mill ‘* was 
strong and well built, safe and convenient for 
the usual and customary work carried on with- 
in it.”’ It hada single stair-case placed within 
a tower, affording means of communication 
between the different stories, and of entering 
and leaving all parts of the mill, which was 
ample and sufficient under al! ordinary circum- 
stances, taking into view the character of the 
business and the number of persons employed.”’ 
The fire was caused by the heating of a mule- 
bearing, and it was not claimed to have origin- 
ated through defendant’s negligence. There 
were a hose and apparatus for supplying water, 
which had: been, occasionally during the prece- 
ding summer tried to see if they were in order, 
but at the time of the fire they would not 
work. ”e plaintiff, failing to effect an egress 
through the tower, ran to a window, and taking 
hold of a warp of yarn, let herself down as far 
as she could, and then dropped the rest of 
the way, injuring herself very considerably. 
The court say, Enpicorrt, J., deliver ing the 
opinion. ‘The negligence imputed to the de- 
fendant is two-fold; first, that no proper and 
sufficient means of extinguishing the fire, if it 
should occur, were provided; and, second, 
that there were no sufficient means of escape 
in case of fire. If the fire had occurred by 
the negligence of the defendant, a liability 
might have arisen, on the ground that a per- 
son injured while attempting to escape a dan- 
ger caused by the negligent act of another 
may maintain an action for the injury. And 
it may be that when a fire is a casualty pecu- 
liarly incident to, and reasonably to be antici- 
pated in the prosecution of a particular busi- 
ness, the employee is bound to take proper 
precaution against its occurrence. It may 
also be his duty to have proper means and ap- 
pliances at hand to check it speedily when it 
does occur, on the ground that his failure to 
do so may bear upon the question whether he 
is responsible for the fire itself; and it might 
in some cases be difficult to draw the line 
between the precautions necessary to prevent 
ite occurrence and those necessary to check it 
in the outset. * * * No evidence was 
offered tending to show that the defendant 
failed to take proper precaution to prevent fire, 
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or that the hose, tanks and other appli- 
ances for extinguishing it were not 
all that under any circustances would 
be required, The evidence offered was 
simply that the water did not run when the 
fellow-servants of the plaintiff attempted to 
use it. This was not sufficient proof of negli- 
gence to charge the defendant. * * * 
Cooper v. Hamilton Manfg. Co. 14 Allen, 
193; Kendall v. Boston, 118 Mass. 234; Joy 
v. Winnisimmet Co. 114 Mass. 63; King v. 
Boston and Worcester R. R., 9 Cush. 119; 
Allen v. New Gas Co. L. R. 1 Ex. D. 261. 
* * * The other question is of a some- 
what different character. * * * We know 
of no principle of law by which a person is 
liable in an action of tort for mere non-feas- 
ance by reason of his neglect to provide 
means to obviate or ameliorate the conse- 
quences of the act of God, or mere accident, 
or the negligence or misconduct of one for 
whose acts towards the party suffering he is 
not responsible. * * * It is no part of 
the contract of employment between master 
and servant soto construct the building or 
place where the servants work that all can 
escape in case of fire with safety, notwith- 
standing the panic and confusion attending 
such a catastrophe.’’ 





Upon the question of the power of the leg- 
islature or of a municipality to require the 
payment of a license tax as a condition pre- 
cedent to the exercise by an attorney of the 
right to practice granted to him by the court, 
and its power to enforce such payment by 
fine or imprisonment—the question decided 
by the Supreme Court of this State in the 
case of State v. Sternberg, published in this 
issue —the authorities are far from unan- 
imous. In an early case in this State this 
power was sustained in a very feeble and un- 
satisfactory opinion. Simmons v. State, 
12 Mo. 268. In Cousins y. State, 50 Ala. 
118, the revenue law of the State prescribed a 
penalty of three times the amount of the li- 
cense against any one engaged in any business 
or profession without such license as required 
by the act. The defendant was convicted of 
practicing law without a license, and on ap- 





‘*that the lawyer alone is exempted from this 
power of regulation by the general assembly. 
This exemption he derives from the privilege 
to practice his profession at all, dependent 
upon his license as an attorney at law. In 
the technical sense of the word, the sense in 
which it is used in the statute, he is no lawyer 
without a lawyer’s license to confer that priv- 
ilege upon him. The license of an attorney 
at law creates his occupation simply, If he 
does not engage in its practice, he is not 
bound to pay the license demanded by the 
statute If he does, then he must do so under 
the law which prescribes the conditions upon 
which the occupation may be engaged in or 
carried on.’’ Saffold, J., while admitting that 
a lawyer could not claim any exemption from 
taxation, on account of his license, dissented 
from that part of the opinion of the majority 
in which it was held that for failure to pay the 
tax he might be imprisoned, for the reasons 
(1) that evil intention was an essential ingre- 
dient of a crime, and delinquency in tax pay- 
ing did not amount to this; and (2) that the 
Constitution prohibited imprisonment for debt. 
In Goldthwaite v. City Council of Montgom- 
ery, Id. 486, a conviction under a city ordi- 
nanee of like tenor was affirmed. In Louisi- 
ana, a somewhat similar law was held constitu- 
tional, the court in one case saying, that the 
argument that the permission to  prac- 
tise law constituted a contract between 
the State and the attorney which could 
not be interfered with by the legislature, 
did not merit aserions reply. The further 
contention, that the statute was an encroach- 
ment of the executive upon the judicial de- 
partment, was dismissed in a single sentence. 
“We think, by the act in question, the legis- 
lature has adopted stringent measures to com- 
pel the payment of taxes by those exercising 
trades or professions; but in what manner it 
limits the power of the courts, we are yet un- 
informed.’’ State v. Waples, 12 La. Ann. 
343; State v. King, 21 La. Ann. 201. A 
legislative act, similar in its provisions to the 
ordinance in the Missouri case, was held con- 
stitutional in Stewart v. Potts, 49 Miss. 749. In 
the Lawyers’ Tax Cases, 8 Heisk. 565, the Su- 
preme Court of Tennessee held that a statute 
of that State, imposing a tax on lawyers, was 


peal to the Supreme Court the conviction was | unconstitutional. The arguments and opinions . 


affirmed. ‘It is contended,” said the court | i these cases are very lengthy, covering over 
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100 pages in the reports, and, consequently, 


can not be even noticed in this plage. Each 
judge delivered a separate opinion, and the 
result was summed up by the chief justice as 
follows: ‘‘A majority of the court hold the 
act taxing the privilege of practicing law to 
be unconstitutional; two judges holding that 
the right to practice law is not subject to tax- 
ation ; two judges holding that—even conced- 
ing that the legislature may tax the privilege 
of a lawyer—the present act is unconstitu- 
tional because it requires a new license to be 
taken out from the clerk of the county court, 
and, in connection with the previous laws, 
makes it unlawful to practice without so 





doing; two judges holding that the pres- 
ent act is constitutional.’’ The opin- 
ion of the majority is in accord with 


the views held by the Supreme Court of the 
United States as to the privilege of an at- 
torney. ‘*The profession of an attorney,”’ 
said Mr. Justice Field in ex parte Garland, 
4 Wall 332, ‘‘is not like an office created by 
an act of Congress, which depends for its con- 
tinuance, its powers and its emoluments upon 
the will of its creator, and the possession of 
which may be burdened with any conditions 
not prohibited by the Constitution. Attorneys 
and counselors are not officers of the United 
States; they are not elected nor appointed in 
the manner prescribed by the Constitution for 
the election and appointment of such officers. 
They are officers.of the court, admitted as 
such by its order upon evidence of their pos- 
sessing sufficient legal learning and fair pri- 
vate character. * * * They hold their 
office during good behavior, and can only be 
deprived of it for misconduct ascertained and 
declared by the judgment of the court after 
opportunity to be heard has been afforded.’’ 
See also, on the general question, Mayor v. 
Yuille, 3 Ala. 137; Case v. Mayor, 30 Ala. 
538; State v. Gazley, 5 Ohio, 14; Zz parte, 
Yale, 24 Cal. 241. Such a tax is not open to 
the constitutional objection, that it is not 
equal and uniform. State v. King, 21 La. 
Ann. 201. Where there are several lawyers 
composing a firm, each must pay the license. 
Jones v. Paige, 44 Ala. 657. Anda court 


will, perhaps, refuse to allow an attorney to 
practice before it who has not paid the tax. 
Egan vy. St. Charles Co. Court, 3H. & McH. 
169. 











LEGISLATIVE CONTROL OF MUNICIPAL 
CORPORATIONS. 


Those constitutional safeguards by which 
proprietary rights are protected from the 
retroactive operation of statutes, are such 
as forbid the passage of laws impairing the 
obligation of contracts, the taking of private 
property for public use without just compen- 
sation, or the deprivation of the property or 
rights of the individual, otherwise than ‘* by 
due process of law,’’ or ‘‘ by the law of the 
land.’’ These provisions not only appear in 
the Federal Constitution—the first as a re- 
straint upon the law-making power of the 
states, and the two latter as limitations upon 
the power of Congress—but they are also en- 
grafted in one form or another upon nearly, if 
not quite, all the state constitutions. These 
provisions are protective of the obligation of 
every contract, whether it rests upon a private 
person, a corporation, or the State itself. The 
most numerous class of contracts of this na- 
ture, in which the state assumes the obligation, 
are those by which charters are granted to cor- 
porations, securing to them certain franchises 
and privileges of a pecuniary value. The law 
has been well settled that where there is not 
reserved to the State, either by the charter, a 
general statute, or a constitutional provision, 
the power to alter, modify or repeal such char- 
ters at pleasure, on being accepted by the cor- 
porations to whom they are granted; they be- 
come contracts binding upon the State, and in- 
violable by any subsequent statute. 

But charters, or the creative acts by which 
public or municipal corporations are endowed 
with life, stand upon an entirely different foot- 
ing. They possess none of the characteris- 
tics of a contract. When the legislature acts 
in response to a petition of the inhabitants of 
a particular district, who ask to be incorpora- 
ted under a municipal government, the grant- 
ing of the prayer is not for their pecuniary 
benefit, nor does the State receive, nor the in- 
habitants part with, any consideration, express 
or implied. The incorporation does not change 
the status of the individual with respect to his 
private property. The power of taxation with 
which the new municipality is clothed, does 
not depend upon the statute for its existence, 
but is simply a delegation to a new instru- 
mentality, of the power already possessed by 
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the State. Any pecuniary or other advantag® 
to the citizen is derived solely from the added 
facilities for local self-government. Therefore, 
the control of the State over public corpora- 
tions is subject to no such limitations as attach 
where the corporation is of a private nature. 
Dill. on Munic. Corp. §§ 39, 40; Nichol v. 
Mayor, etc. of Nashville, 9 Humph. 252. The 
boundaries of the territory included in the cor- 
poration may be extended so as to include 
other persons and their property, without con- 
sulting the wisies of either new or old inhab- 
itants. Covington v. Southgate, 15 B. Mon. 
491; Wade v. City of Richmond, 18 Gratt. 
583. The local taxing power may be re- 
strained by amendments to the charter, even 
though by doing so a portion of the revenue 
appropriated by the original charter to a spe- 
cific local purpose will be thereby diverted. 
Gutzweller v. People, 14 Ill. 142. The inhab- 
itants may be subjected to new burdens, im- 
posed by the amendment, and they can not 
avail themselves of any exemptions from tax- 
ation for public improvements contained in the 
creative statute, after such exemptions have 
been repealed. Inhabitants of Brighton v. 
Williams, 2 Allen, 27. Inthe exercise of this 
control by dividing the territory of existing 
corporations, the indebtedness of the old cor- 
poration may be apportioned between it and 
the new one carved out of it. North Yarmouth 
v. Shillings, 45 Me. 133. 

The legislature, unless restrained by other 
constitutional restrictions, may exercise con- 
trol over the revenues collected by its subor- 
dinate branches. Consequently there are no 
such contract relations between a county and 
the State, and no such proprietary interest in 
the money raised by taxation for county pur- 
poses, as would prevent the legislature from 
apportioning such funds between the 
county and a city subsequently incorporated 
within its boundaries. People v. Power, 25 
Ill. 187; People v. Supervisors, 50 Cal. 561. 


The money collected being for public pur-: 


poses, belongs to the State, and not to the 
county, which is merely an agency of the sove- 
reignty by which the taxation was authorized. 
Whatever, therefore, is collected under this 
authority must remain subject to disposal 
by the ruling power in the State, for any pub- 
lic purpose not inconsistent with the Constitu- 
tion. People v. Morris, 13 Wend. 325; State 





y. St. Louis Co. Ct., 34 Mo. 546; Sangamon 
Co. v. Springfield, 63 Ill. 66; Grogon v. San 
Francisco, 18 Cal. 590; Weymou‘h, &c., Fire 
Dist. v. County Commissioners, 108 Mass. 
142; Stiltz v. City of Indianapolis, 55 Ind. 
515. This power, which the law-making body 
unquestionably possesses, extends so far that 
municipal corporations may be utterly abol- 
ished, even when the effect of such legislation 
is to prevent a creditor from bringing an action 
at law against the debtor corporation, for 
the want of some one upon whom original pro- 
cess may be served. The reason of this is that 
the obligation_of the contract upon which the 
debt was predicated still remains, and the ter- 
ritory included in the boundaries of the de- 
funct corporation will be included within oth- 
e1sthereby newly formed, enlarged or aggrand- 
ized. The taxing power, which constitutes 
the remedy, still remains, but its exercise is 
transferred to other instrumentalities or agen- 
cies. Beckwith v. Racine, 7 Biss. 142. If, 
as in the case cited, the debtor corporation is 
absorbed by others, it amounts only to the 
shifting of a public burden. Under certain 
circumstances it might be said that such ac- 
tion on the part of the legislature was dictated 
by bad policy. Nevertheless, the decisions 
by which the legality of such statutes is sus- 
tained are good law. So far as the rights of 
creditors are affected, it would amount to no 
more than a change of the name of the debtor 
corporation, which could not in the least im- 
pair the obligation of its contracts. Girard 
v. Philadelphia, 7 Wall. 1. 


But it is held that this power over public 
corporations exists only with respect to 
matters public in their nature. The munici- 
pality may have rights with respect to certain 
kinds of property, which can not be divested 
by an act of the legislature, except by the 
exercise of the right of eminent domain, and 
for a just compensation. Town of Milwaukee 
v. City of Milwaukee, 12 Wis. 98. And when 
municipal corporations enter into contracts, 
purchasing or selling commodities, the obliga- 
tion of such contracts can not be impaired as 
against them by a subsequent statute. Tou- 
chard v. Touchard, 5 Col. 506. When they 
are empowered to take and hold private prop- 
erty for municipal uses, there seems to be a 
distinction made between the state control 
over their proprietorship of such property, and 
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the general power to be exercised over the 
municipal revenues, etc., by the legislature. 
This distinction it is somewhat difficult to ap- 
previate, but still it is made, andit is held that 
property, when so taken, is invested with all 
the security of other private rights. Grogon 
v. San Francisco, 18 Cal. 590. New Orleans 
& C.R. R. Co. v. City of New Orleans, 26 La. 
Ar. 517. But where a contract was entered 
into between the supervisors and commission- 
ers of highways of a town on the one part, 
and a plank-road corporation on the other, 
whereby the latter, in consideration of the use 
of a highway, undertook to keep the same in 
repair, it was held that the legislature might 
release the corporation from the obligation to 
repair, because the town officers were merely 
subordinate agents of the State in making the 
contract, and the release being by the supreme 
power in the State, amounted to a rescission by 
consent of both parties. People v. Fishkill, 
&c., Plank-Road Co., 27 Barb. 445. It may 
require the employment of something like cas- 
uistry to establish a decided difference between 
the rights of a public corporation, with respect 
to its public and private property. In fact it 
seems a mystery past finding out how a cor- 
poration which is all public, created solely 
for public purposes, with no powers or 
rights except such as it derives from the 
statute by which it is created, can 
hold or own property for any other than 
public purposes. - How can such a corpora- 
tion own anything which does not belong to 
the public? If the State exercises its un- 
doubted right of abolishing the corporation, 
it has nothing of a private nature which it can 
divide between its members. Its property 
goes after its liabilities, and if it be absorbed 
into another corporation, the assumption of 
the debts of the defunct body politic, will 
presumably invest its successor in the public 
trust with all its proprietary rights. W. 








FALSE REPRESENTATIONS— SALE ‘“‘ WITH 
ALL FAULTS.” 





WARD v. HOBBS. 


English House of Lords, November, 1878. 


1. A NUMBER OF PIGS WERE SOLD by auction ina 
public market, subject to certain conditions of sale 
which provided that no warranty would be given, and 
that the animals should be removed “ with all faults.” 











Shortly after the sale it was found that the pigs were 
infected with typhoid fever, from which the greater 
part of them died. Held, that the seller of the pigs 
had not been guilty of misrepresentation by conduct, 
and was not liable in an action for misrepresentation 
at the suit of the purchaser, although he knew that 
they were so infected. 

2. A STATUTE can not make an act done in connee- 
tion with a private contract an actionable wrong if it 
was not actionable independently of the statute. 


Appeal by the plaintiff against the decision of the 
Court of Appeal, reversing the judgment of the 
Queen’s Bench. Reported, 6 Cent. L. J. 107. 

The plaintiff sued to recover damages for a 
breach of warranty and misrepresentation with re- 
spect to the sale by the defendant of certain pigs, 
which proved to be infected with typhoid fever. 

The action was tried before Brett, J., at the 
Berkshire Summer Assizes, 1876, when a verdict 
was found for the plaintiff for £66 19s., and on the 
21st of April, 1877, the Queen’s Bench division 
(Mellor and Lush, JJ.), discharged a rule to enter 
a non-suit. See 25 W. R. 585, L. R. 2Q. B. D. 331. 
The defendant appealed, and on the 6th of Decem- 
ber,1877,the Court of Appeal (Bramwell, Brett and 
Cotton, L. JJ.), reversed the judgment of the 
Queen’s Bench division. See 26 W. R. 151, L. R. 
3 Q. B. D. 150; 6 Cent. L. J. 107. The plaintiff 
then appealed to this House. 

All the material facts of the case are stated in the 
report of the proceedings in the Court of Appeal. 

Matthews, Q. C., and J. R. W. Bros, for the ap- 
pellant. 

It must be admitted that the respondent gave no 
warranty as to the pigs, but he is liable to an ac- 
tion for misrepresentation, for his conduct in send- 
ing them to the market for sale amounted to a rep- 
resentation that they were free from disease. The 
exposure of diseased animals in a market or fair is 
an offense under the contagious diseases (animals) 
act, 1869 (32 and 33 Vict. ch. 70), sec. 57. The re- 
spondent must be taken to have known the law, and 
the purchaser had a right to assume that such an 
enactment would not be contravened. Itis clear 
that if other animals in Newbury Market had been 
infected by the respondent’s pigs, their owners 
would have had a right of action, and @ fortiori a 
purchaser must have aremedy for the same injury. 
The case of Rodger v. Nicholls, 28 L. T. N.S. 441, 
21 W. R. Dig. 124, is in point, where Mr. Justice 
Blackburn laid down that ‘‘the defendant, by 
taking the cow to a public market to be sold, 
though he does not warrant her to be sound, yet 
thereby furnishes evidence of a representation that, 
so far as his knowledge goes, the animal is not suf- 
fering from any infectious disease. To say other- 
wise would be to run counter to the common sense 
of mankind.”? That there may be false represent- 
ation by conduct only has been held both in civil 
and in criminal cases. Thus in Hill v. Gray, 1 
Stark, 434, the agent for the sale of a picture 
knowingly allowed the purchaser to remain under 
a delusion with respect to its value, and Lord 
Ellenborough ruled that by suffering this deception 
to continue he had avoided the sale. In the same 
way the act of selling goods was held, in Eichholtz 
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v. Bannister, 13 W. R. 96, 17 C. B. N- 8. 708, to be 
equivalent to a representation of title, just as an 
indictable false pretense may consist in an act only. 

R. v. Barnard, 7 C. & P. 784. Further, itis clear 
that the breach of any common law or statutory 
duty is an actionable wrong if it causes damage. 

Bringing diseased animals into a public market is 
a common law nuisance, just as much as taking a 
person suffering from an infectious disease through 
a public thoroughfare. Reg. v. Vantandillo, 4 M. 
& 8.73; or bringing a glardered horse to a fair. 
R. v. Henson, 1 Dears. 25. [Lord SELBORNE: 

‘s There appears to be no precedent for an action 
upon such a ground.’’] Then the respondent con- 
travened the express provisions cf the contagious 
diseases (animals) act, 1869. [CAIRNS, C.: ‘* How 
does the statute make the mere sale a penal act?’’]} 
It strikes at the exposure of the diseased animals, 
which is the first step towards the sale. They must 
not be brought toa market at all. Rowning v. 
Goodchild, 2 W. Bl. 906, and Couch v. Steel, 2 W. 
R. 170, 3 E. & B. 402, show that the breach of a 
statutory duty is actionable, though the latter case 
is limited, but not overruled by Atkinson v. New- 
castle Waterworks Company, 25 W. R.794, L. R. 2 

Ex. D. 441. Moreover, the pigs in their diseased 
condition were a source of public danger, and a 
person who delivers dangerous articles to another 
without proper warning is liable to an action. 

Brass v. Maitland, 4 W. R. 647, 6 E. & B. 470; Far- 
rant v. Barnes, 11 C. B. N.S. 553, 10 W. R. C. L. 

Dig. 16. [Carrns, C.: “In the latter case the 

plaintiff was a carrier, who was obliged to carry 
the goods.’’] In Blackmore v. Bristol and Exeter 
Railway Company, 6 W. R. 336, 8 E. & B. 1035, Mr. 
Justice Coleridge puts the case of a vicious horse 
being lent without any warning as to its bad qual- 

ities, and expresses an opinion that the lender 
would be responsible for any injuries thus caused 
to the borrower; and the case of asaleis surely 
much stronger than that of a voluntary bailment. 
The conditions of sale do not really alter the re- 
spondent’s position, since there have been cases 

where a sale ** with all faults’? has been held to be 
no protection to a seller who knows of defects, and 
uses means to prevent the purchaser from discov- 
ering them. Schneider v. Heath, 3 Camp. 506; or 
sells an article in no way corresponding to the de- 

scription. Shepherdv. Kain, 5 B. & Al. 240. In 
Wieler v. Schilizzi,4 W. R. 209,17 C. B. 619, a 
cargo of linseed was sold as ‘* Calcutta linseed, 
tale quale,” and it was held that the vendor was 
guilty of a breach of contract in delivering seed 
which, though coming from Calcutta, was so mixed 
with other inferior seeds as to have lost its distinct- 
ive character; and in Nichol v. Golts, 10 Ex. 191, 
2W. R. C.L. Dig. 155, the words ‘“ warranted 
only equal to samples ’’ were held notto justify the 
delivery of goods not answering the description 
under which they were sold. On the same princi- 
ple Josling v. Kingsford, 11 W. R. 377, 13 C. B. N. 
S. 447, decides that the article sold must answer its 
description, even in the absence of fraud, and 
when the seller expressly disclaims all responsi- 
bility as to its quality, and the buyer has an oppor- 
tunity of inspecting it. They also referred to 





Pickering v. Dowson, 4 Taunt. 779; Jones v. Bow- 
den, 4 Taunt. 847; Peto v. Blades, 5 Taunt. 657. 


Benjamin, Q. C., and H. D. Greene, for the re- 
spondent, were not called upon. 

Carrws, Chancellor: 

The appellant in this case bought a number of 
pigs from the respondent by auction, subject to 
certain conditions of sale, which provided that no 
warranty would be given, and that, as all lots were 
open to inspection previous to the commencement 
of the sale, no compensation would be made in re- 
spect of any fault or error of description of any 
lot. It was also provided that the lots, ‘‘with all 
faults and errors of description,’’ should be paid 
for and removed at the buyer’s expense immedi- 
ately after the sale. Shortly afterwards the pigs 
showed symptoms of typhoid fever, from which 
nearly all of them died. Your lordships have not 
heard the counsel for the respondent, and there- 
fore I will only say that if the finding of the jury, 
that the pigs were infected at the time of the sale, 
and that the respondent knew this to be the case, 
is a correct inference from the evidence, his con- 
duct has been undoubtedly both morally and legal- 
ly culpable. But we have now to determine 
whether his conduct was such as to give appellant 
any right of action. The appellant, by his state- 
ment of claim, alleges that the respondent, by 
warranting the pigs to be free from any infectious 
disease, induced him to become the purchaser of 
them, and healso asserts that, even if there was 
no warranty, the respondent knowingly offered 
diseased pigs for sale. As to a warranty, there was 
clearly no evidence. The other point was not the 
main question which was argued at your lordships’ 
bar, but the counsel for the appellant contended 
that any technicality arising from the form of the 
statement of claim was out of the question, and 
that since the respondent knowingly made a state- 
ment which was untrue in fact he is liable to an 
action for deceit. ts 

Now, there is no doubt that, if a man expressly 
states that he gives no warranty, and that animals 
are to be sold “with all faults,’’ but also alleges 
that they are free from defects, and if it is shown 
that he has knowingly sold infected animals,then he 
will be liable to an action without any actual war- 
ranty; for the two express statements(that he sold 
the animals ‘‘with all faults,’’ and that he alleged 
that there were no defects) can be reconciled with 
one another. But the present question is, not how 
far two express statements are consistent with one 
another, but whether, there being an express ne- 
gation of warranty, any representation was made. 
There was clearly no representation by words, 
but ithas been urged that the conduct of the re- 
spondent in selling the pigs amounted to a repre- 
sentation that they were free from disease, and 
reliance was placed upon the contagious diseases 
(animals) act, 1869, the 57th section of which en- 
acts that if any person exposes in a market or fair, 
or places in a fair or other place ad- 
jacent to or connected with a market or fair, 
any horse or animal affected with a contagious or 
infectious disease, he is to be deemed guilty of an 
offence against the act, unless he satifies the jus- 
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tices before whom he is charged that he did not 
know of the same being so affected, and that he 
could not with reasonable diligence have obtained 
such knowledge. It is said that by the mere fact 
of sending the-pigs to a public market the respon- 
dent, who must be taken to have known the law,made 
a representation that they were free from disease. 
Now, I always think it best to avoid the express- 
ion of any opinion upon a question which is not 
under my consideration, and I will not say what 
ought to be the law upon this subject. I observe 
that in a case which came before the court of the 
Queen’s Bench, my noble and learned friend, Lord 
Blackburn, seems to have thrown out an opinion 
that in such a case a person sending an animal toa 
public market for sale, though he does not express- 
ly warrant it to be sound, must be taken to make 
by his conduct a representation of soundness, and 
is liable to all the consequences of such a repre- 
sentation, if it proves to be untrue. I desire 
therefore to remain unpledged if such a case as 
that should ever come before me; but here you 
have an unqualified statement in words, and noth- 
ing on the other side but an inference to be drawn 
from conduct. The seller expressly declines to 
give any warranty; the animals are open to in- 
spection, and are to be taken ‘“‘with all faults’’; 
and to cut down such a statement as this there 
must be at least a clear statement the other way. 
I can find no authority for saying that on the face 
of a condition for the sale of goods ‘‘with all 
faults,” you can raise an implication of any repre- 
sentation to the opposite effect, and therefore I 
agree with the unanimous judgment of the Court 
of Appeal. 

There were some minor points adduced by the 
counsel for the appellant, and to these I will short- 
ly refer. The first subsidiary point was that there 
was a breach of a statutory duty in sending the 
diseased pigs toa public market, and that any 
person wronged by such breach has a right of ac- 
tion. I will not pause to consider the general 
principle, but I will only say that we find in the 
act of parliament a duty not to send infected ani- 
mals into a public place, so as to infect others, and 
if other pigs in Newbury Market had become in- 
fected by the respondent’s act I could understand 
the argument for the appellant; but here the only 
question arises out of a sale in the market and not 
out of the infecting of other animals, for the dam- 
age to the other pigs on the appellant’s farm is not 
the gist of the action. 

Then it was urged that the pigs sold by the res- 
pondent were not only useless to the purchaser, 
but were a source of danger to every one, and that 
the respondent’s act was like that of a person who 
delivers explosive substances to another without 
giving notice of their properties. Here again I 
will not consider what the law would be if no cau- 
tion is given, but if the dangerous substances are 
sold, not only without a warranty, but also with 
notice that they must be taken with all faults, this 
argument is only a branch of the argument which 
was first noticed. 

All these points have been arged with very great 
skill and ingenuity, but I think they have failed to 








convince your lordships, and I propose to affirm 
the judgment of the Court of Appeal, and to dis- 
miss the appeal with costs. 


LORD O’HAGAN: 

I do not regard this as a difficult case, and I seeno 
reason to dissent from the unanimous judgment of 
the Court of Appeal. The case appears to me to be 
one of first impression, for I can find no direct au- 
thority upon the question. The opinion expressed 
in Bodger v. Nicholls is an authority as far as it 
goes, but it was extra-judicial, and it was ex- 
pressed in connection with a different state of 
facts; and, moreover, it is much qualified by what 
was afterwards said by my noble and learned 
friend in the same case: ‘There is nothing more 
than a scintilla of evidence to sustain the verdict 
that the defendant knew that the cow was diseased 
when he sold her, and if neither he nor his servant 
knew that, the action is not maintainable, and the 
plaintiff must be nonsuited.’? Here the appellant 
relies upon a warranty, but makes no allegation of 
fraud or failure of consideration, whereas there 
was, in fact, no warranty, but, on the contrary, the 
conditions of sale expressly negatived any such 
statement. 

I need not follow my noble and learned friend in 
his consideration of the ingenious and exhaustive 
argument of Mr. Matthews. ‘The real question for 
your lordships is this, whether an offer of the pigs 
for sale was equivalent to a representation that they 
were free from disease. I will assume the respond - 
ent’s knowledge of the existence of the disease, 
though I doubt the correctness of the finding of the 
jury, for the evidence of the respondent is con- 
firmed by that of the inspector. The general law 
is thus stated in Story on Contracts, sections 643, 
644: ‘Mere silence with regard toa material fact, 
which there is no obligation to divulge, will not 
avoid a contract, although it operates to the injury 
of the party from whom it is concealed;’’ and, 
again, “‘Although a vendor is bound to employ no 
artifice or disguise, since that would amount toa 
positive fraud on the vendee, yet under the gener- 
al doctrine of caveat emptorhe is not ordinarily 
bound to disclose every defect of which he may be 
cognizant, although his silence may operate virtu- 
ally to deceive the vendee.’’ I take that statement 
of the law to be correct, and if there is no duty to 
divulge a particular fact, a mere failure to do so 
does not amount to a warranty, nor even to an as- 
sertion of ignorance. ‘The argument for the appel- 
lant rests upon implication and inference, but the 
express declaration of the conditions of thé sale 
prevents the implication and excludes the infer- 
ence. Lord Ellenborough said in Baglehole v. 
Walters, 3 Camp. 156 (and I believe that his ruling 
has never since been in any way qualified) , ‘* Where 
an article is sold with all faults, I think it is quite 
immaterial how many belonged to it within the 
knowledge of the seller, unless he used some arti- 
fice to disguise them, and to prevent them being 
discovered by the purchaser. The very object of 
introducing such a stipulation is to put the pur- 
chaser on his guard, and to throw upon him the 
burden of examining all faults, both secret and ap- 
parent. I may be possessed of a horse I know to 
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have many faults. I wish to get rid of him for 
whatever sum he will fetch. I desire my servant 
to dispose of him and, instead of giving a warranty 
of soundness, to sell him with all faults. Having 
thus laboriously freed myself from responsibility, 
am I to be liable if it be afterwards discovered that 
the horse was unsound? Why did not the pur- 
chaser examine him in the market when exposed 
to sale? By acceding to buy the horse with all 
faults he takes upon himself the risk of latent or 
secret faults, and calculates accordingly the price 
which he gives. It would be most inconvenient 
and unjust if men could not, by using the strong- 
est terths which language affords, obviate disputes 
concerning the quality of the goods which they 
sell. In a contract such as this I think there is no 
fraud unless the seller by fraudulent means ren- 
ders it impossible for the purchaser to detect latent 
faults, and I make no doubt that this will be held 
as law when the question shall come to be deliber- 
ately discussed in any court of justice.” If that 
readingis law, we find here the respondent doing pre- 
cisely that which protects a vendor from liability for 
all defects in the article sold, whether secret or not. 
This statement challenged inspection and left no 
ground for complaint, and it is only met by an ar- 
gument drawn from the contagious diseases (ani- 
mals) act, which, it is said, assumes that a person 
exposing animals for sale must be taken by his 
conduct to represent that they are free from con- 
tagious disease. This argument is a subtle one, but 
it does not satisfy me, for the conditions of sale 
are expressly stated, and no additional one can be 
implied. It is assumed that the vendor and all 
vendees have a knowledge of the act; but, even if 
such knowledge exists, why may we not say that 
the seller was willing to run the risk of a contra- 
vention of the act, while expressly guarding him- 
self against any liability towards the buyer of the 
animals? I cannot see how a purchaser can say 
that the act of sending animals to market implies 
that they are free from contagion in any Case, 
especially if he declines to give a warranty, and I 
can find no connection between the contract of sale 
and the statute, which was passed, not to regulate 
the sale of animals, but to protect the public from 
the spread of cattle disease. I think the case was 
puton the correct ground by Lord Justice Brett, 
and I agree in the judgment which has been pro- 
posed. 


LORD SELBORNE : 

I feel constrained to concur with my noble and 
learned friends, though I do so with regret. There 
are no words in the conditions of sale which can 
amount to a warranty, and to say that a man, in 
all his dealings, impliedly warrants that he does 
not infringe any particular act of parliament, is a 
contention that cannot be supported. The statute 
cannot make an act done in connection with pri- 
vate contract an actionable wrong if it was not 
actionable independently of the statute. 

Judgment affirmed, with costs. 


— 
——— 


Our English exchanges notice the death of Mr. 
James Buller East, only son of the well-known report- 
er, in his ninetieth year. 

1 











TAXATION OF LAWYERS — LICENSE TAX 
AUTHORIZED BY CHARTER AND IM- 
POSED BY ORDINANCE OF THE CITY OF 
ST. LOUIS, VALID. 





CITY OF ST. LOUIS v. STERNBERG. 





Supreme Court of Missouri, October Term, 1878. 
[Filed December 23, 1878.} 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPTon, 
"WARWICK HouGH, 
« E. H. Norton, 

“* 6=JOHN W. HENRY, 


Associate Justices. 


1. ORDINANCE IMPOSING LICENSE TAX ON PRAC- 
TICING LAWYERS WITHIN SAID CITY, VALID.—An or- 
dinance of the city of St. Louis, under its scheme and 
charter, imposing a license tax alike on all lawyers 
practicing within the limits thereof, is a valid exercise 
of the taxing power delegated to said city, and is not 
in conflict with any of the provisions of the Constitu- 
tion of this State. The mere fact that it demands of 
every lawyer the same amount of tax without refer- 
ence to income, emoluments, or profits of his practice 
as such, does not render such tax unequal; nor does 
the fact that the general assembly has so far failed to 
pass any law imposing a license tax on lawyers 
throughout the state, make it obnoxious to that section 
of the Constitution requiring taxes to be uniform on 
the same class of subjects within the territorial limits 
of the authority imposing them. 

2. POWER OF TAXATION OF CITY OF ST. LOUIS 
DERIVED FROM THE CONSTITUTION. — The taxing 
power has not been delegated to the City of St. Louis 
by virtue of any enactment of the general assembly, 
but is derived from the Constitution itself, by virtue of 
which the said city had the right to adopt as its organic 
law, a charter containing any or all provisions in its 
charter at the time of the adoption of such new charter, 
and such other provisions as would not be inconsistent 
with the general aws of the State. This includes the 
exercise by municipal legislation of the taxing 

ower for municipal purposes, and no general law for 
that purpose is necessary. 

8. POWER GIVEN TO ENFORCE PENALTIES FOR 
ITS VIOLATION.—The municipal assembly of said city 
has the power under the new charter to provide for 
the infliction of fines and penalities on every lawyer 
who prosecutes his business as such within the limits 
of said city without having first taken out the license 
required by the ordinance, and to further provide for 
recovery of such fines and penalties by appropriate 
civil or criminal proceedings. 


APPEAL from St. Louis Court of Appeals. 


Norton, J., delivered the opinion of the Court: 

This proceeding was commenced in the police 
court of the city of St. Louis, upon the following 
complaint. 

“City of St. Louis, Missouri, September, 29th, 
1877. ‘Theodore Sternberg, to the City of St. Louis, 
to fifty dollars for violation of sections one and 
three of an ordinance of said city, entitled, an or- 
dinance No. 10,368, concerning lawyers, and fixing 
the amount of their licence, approved Sept. 7th, 
1877, in this to wit: in the city of St. Louis and 
State of Missouri, on the 26th day of September, 
1877, and on divers days and times between said 
date, and the 7th day of September, 1877, cid then 
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and there, beinga lawyer, “exercise the business 
and profession of an attorney and counselor at law, 
and did enter upon and continue the exercise and 
practice of his profession as aforesaid, and did 
practice law and plead for other parties in the 
professional capacity aforesaid, in the courts of 
justice within said City of St. Louis, without 
first having obtained a license therefor, contrary 
to the ordinance in such case made and provided. 
On information of M. A. Rosenblatt, city collec- 
tor, Samuel Erskine, city attorney for the City of 
St. Louis.” 

The defendant duly appeared, and an agreed 
statement of facts was filed, by which it was con- 
ceded that defendant was within the purview of 
the ordinance, and that he had violated the same, 
and the case being submitted, judgment was ren- 
dered in favorof the city for twenty-five dollars 
and costs, and execution rendered therefor. The 
defendant appealed to the Court of Criminal Cor- 
rection, and there moved to dismiss the informa- 
tion on many grounds involving the validity of the 
ordinance, and his motion was overruled, and 
judgment was rendered in favor of the city for 
twenty-five dollars and costs. And by appeal the 
case was taken by defendant to the St. Louis Court 
of Appeals, where the judgment was reversed, 
from which plaintiff has appealed to this court. 

It is claimed by plaintiff that the following or- 
dinance passed by the City of St. Louis, on the 7th 
day of September, 1877, and on which the action is 
based, justifies the proceeding. 

“Section 1. No person shall exercise within the 
City of St. Louis, the business or profession of a 
lawyer without a license therefor, as hereinafter 
provided. 

“Section 2. A lawyer, within the purview of this 
ordinance, isa person who is put in the place,stead 
or turn of another, to manage his matters of law,or 
whose office is to appear for parties to actions and 
other judicial proceedings, and to prosecute and 
defend them in their behalf, and whose authority 
is derived, either from a forma! warrant of at- 
torney, or a mere oral retainer. 

‘Section 3. Every lawyer before entering upon or 
continuing the business of his profession in the 
City of St. Louis, shall obtain from the collector 
an annual license therefor, for which he shall pay 
to the collector, in advance, the sum of twenty- 
five dollars. 

‘Section 4. Any person who violates any of the 
provisions of this ordinance shall be deemed guilty 
of amisdemeanor, and on conviction, shall be fined 
not less than $25, nor more than $50 for each 
offense.”’ 

It is contended that the taxing power of the 
State has never been delegated or conferred upon 
the City of St. Louis, and that therefore the or- 
dinance in question, imposing a license tax is void. 
If the premises thus assumed be well founded, the 
conclusion deduced necessarily follows, for we 
give full recognition to the doctrine laid down in 
Dillion on Mun, Cov. sec. 605, that ‘it is a princi- 
ple universally declared and admitted, that muni- 
cipal corporations can levy no taxes, general or 
special, upon the inhabitants or their property, 





unless the power be plainly and unmistakably 
conferred.”’ Itis true as contended by defendant 
that the power to tax has not been delegated to the 
City of St. Louis by virtue of any act of the 
General Assembly, but plaintiff looks to a higher 
source of power than is to be found in any legis- 
lative enactment, and claims to derive the au- 
thority from the Constitution itself. A careful ex- 
amination of the provisions of the Constitution 
which gave rise to the-existing government in St. 
Louis, will, we think, demonstrate that the claim, 
thus made, is fully justified. 

It will be observed that in Art. 9 of the Consti- 
tution, under the head of “Counties, cities and 
towns,” St. Louis is singled out from all the 
other cities and towns in the State, and sections 20, 
21, 22, 23, 24 and 25, of the article contain pro- 
visions relating exclusively to it, The general 
purpose that the city might have the power to en- 
large its limits and separate itself in a govern- 
mental point of view from the county, and have 
the right, as a municipality, to govern itself, pro- 
vided its government should be in subordination 
to, and consistent with the Constitution and laws 
of the State, is manifested throughout the above 
sections. Section 20, after authorizing the city 
to enlarge its limits, provides for the election of 
a board of thirteen householders, whose duty shall 
be to propose ascheme * * * for the govern- 
ment of the city,by a CHARTER which shall always 
be in harmony with and subject to the Constitution 
and laws of the State, and which *‘ ‘shall, among 
other things, provide for a chief executive and two 
houses of legislation.’’ it further provides that 
‘such charter, when ratified by a majority of the 
qualified voters,shall become the organic law of the 
city, and, at the end of sixty days thereafter, shall 
take the place of, and supersede the charter of St. 
Louis,and allamendments thereof.’’ Section 21 
requires all courts to take judicial notice of such 
scheme and charter when filed in the office of the 
secretary of state, and among the archives of the 
city, as therein provided. Section 23, among 
other things, declares that ‘* in the adjustment by 
said scheme of the relations between the city and 
county, the city shall take upon itself the entire 
park tax; and in consideration of the city becom- 
ing the proprietor of allthe county buildings and 
property within its enlarged limits, it shall assume 
the whole of the existing connty debt, and be ex- 
empted from all county taxation.” 

It is clear, we think. from these sections, that it 
was the intention of the framers of the Constitu- 
tion, that the City of St. Louis might adopt as its 
organic law, acharter containing any or all the 
provisions then in its charter, and such other 
provisions as would not be inconsistent with the 
Constitution and laws of the State. That the 
voters of St. Louis had the right to adopt a charter 
cannot be denied; nor can it be disputed that, 
when adopted in conformity with the requirements 
of the Constitution, in sixty days thereafter, it 
superseded and stood inthe place of the charter 
for the government of the city at the time of its 
adoption; nor can it be questioned that, in sixty 
days after itsadoption, all special laws relating to 
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St. Louis county, inconsistent therewith, were also 
superseded. 

A As neither state, county or municipal govern- 
a ment can be maintained without revenue, and as 
7 revenue cannot be raised without the exercise of 
: the taxing power in some form, it would follow, as 
ba. the logical result of defendant's theory, that St. 
Ge Louis would be practically left without any gov- 
ys ernment. It could not be subjected to the county 
government, because the effect of the scheme was 
to separate it from the county for governmental 
purposes, nor could it be governed under the 





charter in existence before the adoption of the 

scheme, because that was superseded by the new 

charter; nor could it be governed under the new 

charter adopted by the voters, because, as defend- 
_e - ant insists, under it no power to tax exists. 

It certainly could not have been designed to take 
from St. Louis both the county and city govern- 
ment which it enjoyed and leave it without any, in 
a condition of utter chaos and confusion; but, on 
the contrary, it must be presumed that the framers 
of the Constitution had in their minds the fact, 
that it was wholly impossible to conduct a city 
government in a city like St. Louis, without the 
power of taxation being vested in those charged 
with conducting such government, and the right 
to adopt a charter necessarily implied the right to 
put in it such provisions as would enable the city 
to maintain its government. The very term 
. ‘‘charter,”’ signifies an act of incorporation bestow- 
% ing rights, powers and privileges, and the only 
limitation which the Constitution authorizing its 
adoption imposes, is that it shall be in harmony 
rs with the Constitution and laws of the State. That 

the term, ‘‘charter,’’ was used in this sense is clear 
“as from the fact that it declared that ‘‘it shall among 
a other things provide for a chief executive and 
two houses of legislation,’ and that, ‘‘when 
: adopted, it should become the organic law for the 
government of the city.” Under the theory of 
; defendant the City of St. Louis, after the adoption 
am of the charter, would have a charter without its 
bestowing any powers, rights or privileges; a 
legislative assembly without power to pass laws or 
ordinances; a city, with hundreds of thousands 
- of inhabitants, without any municipal government, 
4 charged with the payment of the park tax, and the 
oe debt, both of the city and county of St. Louis, 
rs without authority to impose taxes to raise revenue 
to pay either the one or the other. We cannot 
give our assent to an interpretation of the sections 
“e of the Constitution we have adverted to, which 
would bring such results, nor do we believe them 
a to be susceptible of such meaning. 

The defendant, conceding for the argument, 
that under the charter the city of St. Louis had 
the right to exercise the taxing power, insists that 
the exercise of it in the passage of the ordinance 
in question is not warranted by the Constitution. 
In support of this view, he contends that the State 
could not exercise such power, and that,therefore, 
the city could not, and cites authorities to show 
that the laws imposin,, license tax on lawyers have 








ps, been adjudged tobe unconstitutional and void. 
‘i However this may have been elsewhere decided, | 





the power of the State to tax all professions has 
remained unquestioned in this State since the 
case of State v. Simmons, 12 Mo. 271, the principle 
of which was followed and approved in the case of 
City of St. Louis v. Laughlin, 49 Mo. 559. We 
are not disposed to reopen the question, especially 
as we think it has been settled, not only in accord- 
ance with reason, but with the weight of authority. 

It is also argued that section 26 of the charter, 
under the head of Legislative Proceedings, which 
declares “that the mayor and assembly shall have 
power to license, tax and regulate lawyers,”’ is in- 
consistent with Sec. 1. Art. 10; Sec. 10, Art. 
10, and Sec. 25, Art. 9 of the Constitution, and 
therefore void. 

Section 1, supra, declares that “the taxing power 
may be exercised by the general assembly for 
state purposes, and by county and other munici- 
pal corporations, under authority granted to 
them by the general assembly, for county and 
Other corporate purposes; and sec. 10 declares 
that ‘* the general assembly may by general laws, 
vest in the corporate authorities of any county, 
city or town, the power to assess and collect taxes 
for county, town and municipal purposes.’’ It is 
contended that inasmuch as under these sections, 
municipal corporations can only exercise the power 
of taxation when such power is conferred by the 
legislature by general law, and that inasmuch as 
no such general law giving the power to St. Louis 
had been passed, that section 26, supra, of the 
charter is void. 

This argument, we think, is unsound in ignoring 
the fact that the Constitution containing the 
provisions on which theargument is based, also 
contains a provision which expresslly designates 
a particular corporation, viz. : the City of St.Louis; 
and declares that it may adopt a charter, an act of 
incorporation for its own government. We perceive 
no inconsistency between the section which author- 
izes St. Louis to make its own charter, and by 
necessary implication also authorizes it by virtue 
of such charter, to exercise tlhe taxing power for 
municipal purposes, and sections one and ten, 
above cited. A constitutional provision dele- 
gating toa particular municipality, either ex- 
pressly or by necessary implication, such power, 
may well harmonize with another provision, which 
requires the power to be delegated to all other 
municipalities in the State, by general law. If the 
power to tax, as we have attempted to show, has 
been conferred on the City of St. Louis by the 
Constitution, no additional force could be given to 
it by an enactment of a general law giving to it a 
power it already possessed. 

In view of the clear and lucid argument in the 
opinion of Judge Bakewell, of the St. Louis Court 
of Appeals, touching the points we have been con- 
sidering, we deem it unnecessary to add anything 
further on this branch of the case. 

It is also argued, that the ordinance in question 
is in violation of sec. 3, art. 10, of the Constitution, 
which declares ‘‘ that taxes shall be uniform upon 
the same class of subjects within the territorial 
limits of the authority levying the tax.’’ It is 





iu isted that the ordinance is obnoxious to the 
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above requirement in this, that it demands of every 
lawyer the same amount of tax, without reference 
either to the income, emoluments or profits of his 
practice as such. That the latter might be a more 
just method of exercising the power may not be 
denied, but such an argument addresses itself more 
properly to the municipal assembly than to us, and, 
we think, it is fully answered in the case of the 
Union Am. Ex. Co. v. City of St. Joseph, 66 Mo. 
675, and Glasgow v. Rouse, 43 Mo. 479, where it 
was held that when municipalities, having the power 
to tax callings, trades and professions, tax alike all 
persons engaged in the same business, that such 
taxation was equal and uniform. 

While concurring in the views expressed under 
the first, second and third heads of the opinion of 
the St. Louis Court of Appeals, we cannot give our 
assent to what is said under the fourth head thereof, 
which led to a reversal of the judgment of the 
Court of Criminal Correction. 

The right of the municipal assembly to pass an 
ordinance imposing the license-tax being con- 
ceeded, we think it follows that under sec. 6, art. 
5 of the charter, which provides that ‘‘the mayor 
and assembly shall hava power * * * byordi- 
nance, to impose, collect and enforce fines, forfeit- 
ures and penalties for the breach of any city ordi- 
nance; to pass all such ordinances not inconsistent 
with the provisions of the charter or laws of the 
state, * * * and to enforce the same by fines 
and penalties, not exceeding one thousand dollars, 
* * * that the assembly had the power to pass 
sec. 4 of the ordinance, which subjects every law- 
yer who prosecutes his profession, without first 
taking out a license, to a fine of not less than $25, 
nor more than $50. 

Such ordinances have been uniformly upheld 
when brought to the attention of this court. In 
the case of the City of St. Louis v. Laughlin, 49 
Mo. 459, the defendant was prosecuted for violation 
of an ordinance in practicing without a license. 
The validity of the ordinance was drawn in ques- 
tion on the sole ground that the legislature had 
not, in the charter, delegated to the city of St. 
Louis the power to pass such an ordinance, it be- 
ing conceeded that if such power had been dele- 
gated, the city could have passed it. In the case of 
City of St. Louis v. Manuf. Sav. Bank, 49 Mo. 574, 
defendant was proceeded against for carrying on 
the business of banking, without a license as re- 
quired by an ordinance of the city. A fine was 
imposed, and, on appeal, the judgment was af- 
firmed. In the case ot City of St. Louis v. Life 
Association, 53 Mo. 466, the defendant was fined 
for prosecuting its business without a license, and 
the judgment of the criminal court was sustained. 
The power of municipal corporations to recover 
fines and penalties from persons conducting busi- 
ness or pursuing avocations without license, when 
such license is required by ordinance, has been up- 
held in Ohio in case of Cincinnati v. Buckingham, 
10 Ohio, 257; in Massachusetts, in case of Vandi- 
ver's petition, 6. Pick. 187; in Alabama, in Shelton 
v. Mobile, 30 Ala. 540; in Michigan, in Chilvers v. 
People, 11 Mich. 43; in New York, in Brooklyn vy. 
Clews, Hill & D. Rep. Taylor’s Sup. 231. 








This is not a proceeding on the part of the city 
to collect the amount of the license required by the 
ordinance, but is instituted to recover a fine for a 
breach of it committed by defendant in practicing 
law without such license, and, although he may be 
subjected to the payment of the fine, he would not 
thereby be entitled to the licease. The mere fact 
that defendant did not procure the license does 
not create the liability, but the fact of his practic- 
ing as a lawyer without such license. It was his 
privilege to decline to pay $25, the required sum 
for the license, and it was only when he continued 
or entered upon such practice, without such license, 
that he became liable to a fine. It is therefore the 
collection of the fine, and not the license-tax which 
is sought to be enforced in this proceeding. Such 
a proceeding is maintainable under the authority 
of City of Carondelet v. Smith, 10 Mo. 438. 

The power exercised by the city in passing the 
ordinance imposing the fine is analogous to that 
exercised by the legislature, in requiring merchants 
to be licensed, and subjecting a person pursuing 
that avocation without license to a fine of not less 
than fifty dollars for each offense. 

The avocation of a merchant is not malum in se, 
and such enactments, whether made in the exercise 
of the police power of the State or otherwise, have 
always been upheld and enforced by this court. 
Austin v. State, 10 Mo. 591. No question of evil 
intent arises in such cases: the essence of the of- 
fence consists in pursuing the avocation without 
license when one is required by law. State v. Cox, 
32 Mo. 566; State v. Willis, 37 Mo. 192; 33 Mo. 
457; 38 Mo. 379; State v. Rucker, 24 Mo. 557; 
State v. Myers, 63 Mo. 324. 

It matters not whether the ordinance assailed 
was framed asa police regulation or otherwise. 
The question is one of power, and whether the 
provision of the charter authorizing the passage 
of such ordinance was in conflict, either with the 
Constitution or laws of the State. We think it 
does not conflict with either. Under the Constitu- 
tion, the imposition of a license-tax on lawyers 
has been held (as we have shown) to be a legiti- 
mate exercise of the taxing power on the part of 
the State, and the charter provision does not there- 
fore conflict wits it; nor does the mere fact that 
the general assembly has not exercised such power 
by passing a general law requiring all lawyers to 
pay a license-tax, and imposing a fine on every one 
practicing as such without a license, create a con- 
flict between the charter provisions and the ordi- 
nance framed in virtue of it, and any law of the 
State. 

If the general assembly should pass a law de- 
claring that no license should be required of 
lawyers, by any municipal corporation in this 
State, then such a conflict would exist between 
the charter provision and the law, and sec. 29, 
art. 9 of the Constitution would apply, and the 
argument of defendant that the charter provision 
not being in harmony with the law of the State 
was therefore obnoxious to sec. 29, supra, would 
have force. 

Butler’s Appeal, 73 Penn. St. 448, is the only 
authority to which we have been cited as being 
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in opposition to the views herein expressed. 
That case is unlike the one before us. It was 
therein held that no delegation of power was 
contained in the charter of Wilkesbarre, author- 
izing the city to require license of the persons 
eomplaining. In the case at bar express authority 
is given in the charter to the municipal assembly 
to provide for licensing and taxing lawyers. It 
was also held in that case, that if the power to 
require the license had been conferred, the 
ordinance imposing a fine and imprisonment for 
the non-payment of the license-fee was invalid, 
because there was nothing in the act of incorpo- 
ration “ authorizing the imposition of such a sen- 
tence without indictment and trial by jury.” In 
the case before us, express authority is given in the 
charter authorizing the municipal assembly to pro- 
vide for imposing fines, penalties and forfe‘tures 
for breach of ordinances. In Butler’s appeal, 
supra, no power was given in the charter of Wilkes- 
barre, either to pass the ordinance requiring the 
license, or an ordinance imposing fines for the 
breach of ordinances. In the charter of St. Louis, 
the power is given to do both. 

We are of the opinion that the judgment of the 
Court of Appeals should be reversed, and that of 
the Court of Criminal Correction affirmed, which is 
accordingly done with the concurrence of the other 
judges. 


—— 
<> 
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Supreme Court of Indiana, November Term, 1878. 


Hon. GEORGE V. Howk, Chief Justice. 
4 WILLIAM E. NIBLACK, )} 
“ poms 1. Weenen” | Associate Justices. 
™ . SAMUEL E. PERKINS, 


1. RAILROAD CoMPANY—NEGLIGENCE—FELLOW- 
SERVANTS.—A railroad company is not liable to one of 
its servants for injuries sustained bf him through the 
negligence of another servant, where both servants 
were employed in the same general undertaking, and 
where the company has used reasonable care in its se- 
lection of servants who are ¢ompetent, reliable and 
qualified to render the particular services incident to 
their position and employment. 

2. CASE IN JUDGMENT—DEMURRER.—A demurrer 
to the plaintiff’s petition, in an action for damages for 
an injury caused by the negligence of a fellow-servant, 
sustained for insuflicient averments. 

8. A LOCOMOTIVE fireman is not as a matter of law 
incompetent to manage and run a locomotive engine. 


C. A. Beecher, E. C. Devore, for appeliants; J. 
.B. Brown, for appellee. 

Howk, C. J., delivered the opinion of the 
court: 

In this action, the appellee, as plaintiff, sued the 
appellant, as defendant, in the Jackson Circuit 











Court, upon a complaint in four paragraphs. To 
each of these paragraphs of the complaint, the ap- 
pellant demurred, upon the ground that it did not 
state facts sufficient to constitute a cause of action. 
These demurrers were sustained as to the first and 
second paragraphs of the complaint; and as the 
appellee has not complained of these decisions, in 
this court, we need not further notice these two 
paragraphs. The appellant’s demurrers to the third 
and fourth paragraphs of the complaint were 
severally overruled, and to each of these decisions 
the appellant excepted. The appellant answered, 
in two paragraphs—the first being a general de- 
nial, and the second setting up affirmative mat- 
ters, by way of defense. 

The appellee replied, by a general denial, to the 
second paragraph of the answer; and on the ap- 
pellant’s application, the venue of the action was 
changed to the court below. 

In this latter court, the issues joined were sub- 
mitted to a jury for trial; and the appellee having 
introduced his evidence and rested, the appellant 
demurred to this evidence, upon the ground that 
it was not sufficient to maintain the appellee’s 
action. In this demurrer to the evidence the ap- 
pellee, joined, and thereupon the jury was direct- 
ed by the court to assess, by their verdict, the ap- 
pellee’s damages, on the condition that the same 
should stand as the verdict, and judgment be ren- 
dered thereon, if the appellant’s demurrer to the 
evidence should be overruled ; otherwise,the verdict 
should be of no effect whatever. Under this direc- 
tion, the jury returned a verdict for the appellee 
assessing his damages in the sum of seven thou- 
sand dollars. Afterwards the appellant’s demur- 
rer to appellee’s evidence was overruled by the 
court, andto this decision the appellant excepted. 
The appellant’s motion for a new tria] having been 
overruled, and its exception saved to this decision, 
judgment was rendered on the verdict. 

In this court, the appellant has assigned as error, 
the following decisions of the court below: 

1. In overruling its demurrer to the third para- 
graph of the complaint; 


2. In overruling its demurrer to the fourth 
paragraph of the complaint; 

3. In overruling its demurrer to appellee’s evi- 
dence; and 

4. In overruling its motion for a new trial. 

We will consider and decide the questions, pre- 
sented and discussed by the appellant’s learned 
attorneys, in their argument of this cause in this 
court, as they arise under these alleged errors, in 
the order of their assignment: 

1. Inthe third paragraph of his complaint, the 
appellee alleged, in substance, that he was a resi- 
dent citizen of Jackson county, Indiana, and the 
appellant wasa corporation organized under the 
laws of this state; that on the 22d day of July, 
1874, the appellee was an employee and servant of 


the appellant, in the capacity of a section-hand’ 


upon its railroad, and as such it became and was 
his duty to assist in the repair, and the keeping in 
repair, of the appellant’s railroad track; that on 
said last named day, one Thomas McDonald, who 
was asection boss in the appellant’s service, and 
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the appellant’s servant and employee who had 
charge ofthe appellee, and whose duty it was to 
give orders and directions to the appellee, ordered 
and directed the appellee, as soon as the appellant’s 
passenger train should arrive from Cincinnati on 
the appellant’s railroad track, to assist near where 
said track was crossed by Broadway street, in the 
City of Seymour, in said Jackson county, in taking 
out of said railroad track five old rails, and putting 
five new rails in their stead; that immediately after 
the arrival of said passenger train from Cincinnati, 
about ten o’clock A. M., of said last named day, 
the appellee, in obedience to said orders of said 
Thomas McDonald, proceeded to assist in taking 
out said five old rails, for the purpose of putting 
five new rails in their stead, in said railroad track; 
that upon the arrival of said passenger train from 
Cincinnati, at said City of Seymour, the appel- 
lant’s servants and employees proceeded to ex- 
change the locomotive, which had brought said 
train from Cincinnati, for another locomotive, end 
that as soon as the said train, after the exchange 
of locomotives, had started west for the city of St. 
Louis, its destination, one Charles Kane, a servant 
and employee of the appellant, in the capacity of 
a fireman, took charge of the locomotive, which 
had brought said train from Cincinnati to Sey- 
mour, and carelessly and negligently ran said lo- 
comotive from a point on the appellant’s railroad 
track at a considerable distance west from where 
the appellee was then at work repairing said track, 
backward on, over and along the appellant’s said 
track, in an eastwardly direction, and then and 
there, carelessly and negligently, ran said locomo- 
tive against and upon the appellee, thereby mash- 
ing, bruising and cutting off the appellee’s right 
leg; that the said Charies Kane, who ran said loco- 
motive upon and against the appellee, was not a 
locomotive engineer, but was a fireman; that he, 
said Kane, was unfit, inexperienced, and incom- 
petent to use, manage, operate or run a locomo- 
tive, or to be entrusted with the use, control and 
management of the same; that there was no warn- 
ing given of the approach of said locomotive, by 
the blowing of its whistle, or by the ringing of 
its bell, or otherwise; that the track of the appel- 
lant’s railroad is straight, from the point from 
which the said Kane ran said locomotive to the 
point where he ran it against and upon the appel- 
lee, and that ifa careful and competent engineer 
had been running said locomotive he would have 
seen the appellee engaged in his labor upon the 
railroad track in suflicient time to have stopped 
the same and saved the appellee harmless; that 
upon the day the appellee received his said injuries, 
and for a long time previous thereto, locomotive 
engineers, in the appellant’s employ, had been and 
were in the habit, upon their arrival at said City of 
Seymour with their locomotives of getting off of 
them and leaving them to be disposed of by the 
firemen; that the appellee was not aware of this 
habit and custom of appellant’s engineers, in the 
disposition of appellant’s locomotives, upon their 
arrival at Seymour, nor did he have any knowledge 
of the incapacity or incompetency of said Charles 
Kane to run, operate and manage a locomotive; 





that this habit and custom had continued so long 
that the appellant must have known, and did 
know of it; that the appellant, in the selection 
and employment of the appellee’s co-employees, 
and in the continuing of them in its service, did 
not use due and reasonable care and caution, and 
that said employees were not careful,competent and 
prudent persons, in their respective positions; in 
this, that the appellant’s locomotive engineers and 
firemen were careless and negligent; in this, that 
upon the arrival of locomotives at the appellant’s 
station at said City of Seymour, the engineers 
would abandon their locomotives and leave them 
to be disposed of by the firemen, who were inex- 
perienced and incompetent to run, operate and 
manage locomotives, all of which, and which cus- 
tom and conduct of said engineers and firemen, 
the appellant well knew; and that the appellee’s 
injury, stated in said paragraph of his complaint, 
was the result of the conduct and action of the lo- 
comotive engineer, in the appellants service, in 
permitting the fireman, Charles Kane, to manage, 
operate and run the locomotive, upon its arrival 
at the appellant’s station, at said City of Seymour, 
and not because of any fault or negligence of the 
appellee, and he was not guilty of contributory neg- 
ligence thereto. 

The appellee further averred, that his said in- 
jury so received by him, was of such serious char- 
acter that he had to employ a physician and sur- 
geon to amputate his said right leg and to attend 
upon him for six months, whose services were of 
the value of $1,000 for which the appellee was 
liable and was bound to pay, and a portion of 
which he had paid; that the appellee was put to 
the expense of, to-wit: $600 in procuring atten- 
tion and nursing for, to-wit: six months; that he 
was thrown out of employment, and was still out 
of employment, by reason of which he had sus- 
tained damages in the sum of $1,000; that by rea- 
son of said injury the appellee had suffered great 
pain, and had become wholly unfitted and unable 
to prosecute his labor and business and make a 
living for himself and family; wherefore, the ap- 
pellee said he had sustained damages in the sum 
of fifty thousand dollars, for which he demanded 
judgment. 

In considering the sufficiency of the facts stated 
inthis paragraph of the complaint to constitute a 
cause of action against the appellant, it will be ob- 
served in limine, that the appellee has stated 
therein, clearly and explicitly, that the injury re- 
ceived by him, and of which he complained, ** was 
the result of the conduct and action of the loco- 
motive engineer, in the service of the defendant, 
in permitting the fireman, Charles Kane, to man- 
age, operate and run the locomotive, upon its ar- 
rival at the defendant’s railroad station at Sey- 
mour,” without any fault or contributory negli- 
gence on the part of the appellee. It will also be 





observed that in the outset of said paragraph, the 
appellee described himself as ‘“‘an employee and 
servant of said defendant, in the capacity of a 
section-hand, upon said defendant’s railroad,’’ 
whose duty it was ‘‘to assist in the repairing and 
keeping in repair the railroad track of said de- 
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fendant.’’ It appears, therefore, upon the face of 
the third paragraph of the complaint, thst the ap- 
pellee, the section-hand, and the locomotive en- 
gineer, to whose conduct and action the appellee 
expressly attributed his alleged injury, and the 
firemen, who was permitted by the engineer to 
manage, operate and run the locomotive upon its 
arrival at Seymour, were each and all, employees 
and servants of the appellant, engaged in the same 
common enterprise, and each and all employed to 
discharge duties and render services tending to 
the accomplishment of the same general purpose, 
to-wit: the maintenance and operation of the ap- 
pellant’s railroad. The locomotive engineer, the 
fireman, and the section-hand were fellow-servants 
of the same master, and were engaged in the same 
general undertaking. 

Ia this state it is-well settled by many decisions 
of this court, that as a general rule, a railroad com- 
pany is not liable to one of its servants for injuries 
sustained by him, by or through the negligence of 
another of its servants, where both servants were 
engaged in the same general undertaking. 
Madison. &c. Railroad Co. v. Bacon, 6 Ind. 205; 
Ohio, &c. Railway Co. v. Tindal, 13 Ind. 366; 
Wilson v. Madison, &c. Railway Co.18 Ind. 226; 
Thayer v. St. Louis, &c. Railway Co. 22 Ind. 26; 
Slattery’s Admr. v. Toledo, &c. Railway Co. 23 
Ind. 81; Ohio, &c. Railway Co. v. Hammersley, 
28 Ind. 371; Columbus, &c. Railway Co. v. Arnold, 
31 Ind. 174; Pittsburg, &c. Railway Co. v. Ruby, 
38 Ind. 294, and Sullivan v. Toledo, &c. Railway 
Co. 58 Ind 26. 

To this general rule there is, however, an excep- 
tion, which, as applicable to the case at bar, may 
be thus stated: It was the duty of the railway com- 
pany to employ, as its servants, those who were 
competent, reliable and qualified to render the par- 
ticular services incident to their position and em- 
ployment, in so far as reasonable care in their 
selection could secure such servants; and if the 
company failed in the discharge of this duty, and 
employed, or retained in its service, incompetent 
or careless servants, with notice or knowledge of 
such incompetency or carelessness, it would and 
ought to be liable to its other servants for injuries 
which might result to them, from the failure of the 
company to discharge such duty. Chicago, &c., 
Railway Co. v. Harney, 28 Ind. 28; Colum- 
bus, &c., Railway Co. v. Arnold, supra; Pittsburg 
&c., Railway Co. v. Ruby, supra. 

It is evident, we think, that the appellee has in- 
tended and endeavored, in the third paragraph of 
his complaint, to state such facts as would show 
that the appellant was liable to him for his alleged 
injuries, resulting from the conduct and action of 
the locomotive engineer, in the appellant’s service, 
upon the ground of the appellant’s alleged or im- 
plied failure to discharge its duty, either in the se- 
lection of said engineer or in retaining him in its 
service, with a knowledge or notice of the improp- 
er and negligent conduct and action of said engin- 
eer. Inso far as the third paragraph of the com- 
plaint is concerned, the questions presented for de- 
cision, by the appellant’s demurrer thereto for the 
want of sufficient facts, are the following: 1. 
Did the appellee allege in said paragraph with suf- 





ficient certainty and precision, that the conduct 
and action ef the locomotive engineer, of which, 
the appellee claimed his injury “was the result,’’ 
were improper, negligent, or careless? 2. Conce- 
ding that the allegations of the paragraph suffi- 
ciently showed that the conduct and action of the 
engineer, complained of, were improper, negli- 
gent, and careless, was it alleged in said para- 
graph, that the appellant had employed said en- 
gineer, or had retained him in its service, with any 
notice or knowledge of his incompetency, or of his 
negligence and carelessness? In considering these 
questions, we may properly premise, that the ap- 
pellee’s cause of action in this case is not and can- 
not be founded upon the alleged previous habit and 
custom of the appellant’s engineers in the disposi- 
tion of its locomotives upon their arrival at Sey- 
mour. 

The appellee has no cause of action against the 
appellant for the injuries described in his com- 
plaint, unless the appellant failed to discharge its 
duty in the selection of the particular locomotive 
engineer who, on the day the appellee was injured, 
had charge of the locomotive, which the fireman, 
Charles Kane, ran against and upon the appellee. 

In the third paragraph of his complaint, it seems 
very clear to us, that the appellee has wholly failed 
to allege any failure of the appellant, or any facts 
from which such failure of the appellant could be 
inferred in the discharge of its duty either in the 
selection of the particular locomotive engineer, or 
in retaining such engineer in its employment, with 
any notice or knowledge whatever of the incom- 
petency or negligence of such engineer. Indeed, 
it seems to us that, although the appellee alleged, 
that his injury ‘“‘was the result of the conduct and 
action” of said engineer, yet he has studiously 
avoided any allegation of the incompetency or neg- 
ligence of said engineer; and although it was al- 
leged, that the habit and custom of the appellant’s 
engineers, on their arrival at Seymour, in aban- 
doning their locomotives and leaving them to be 
disposed of by the tireman, were careless and neg- 
ligent, yet, very singularly as it seems to us, it 
was not alleged as a fact, but was left merely to 
inference, that the particular locomotive engineer 
had, on the day and at the time of the appellee’s 
injury, abandoned his locomottve to the fireman, 
Charles Kane. The fact alleged, that the engineer 
permitted the fireman to manage, run and operate 
the locomotive, upon its arrival at Seymour, was 
not necessarily inconsistent with the idea of the 
personal presence and supervision of the engineer 
at the time, on the locomotive, as would have been 
an allegation, that the engineer had abandoned the 
locomotive to the fireman. 

It is clear, therefore, we think, that the appellee 
did not allege, in the third paragraph of his com- 
plaint, with sufficient clearness, certainty and pre- 
cision, that the conduct and action of the locomo- 
tive engineer, in the premises, were improper, 
careless or negligent. It was not alleged as a fact, 
that all locomotive firemen were unfit and incom- 
petent to manage, run or operate a locomotive. It 
was not alleged even, that all the firemen, in the 
appellant’s employment, were thus unfit and in- 
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competent; but the allegation was, that the fire- 
man, to whom the appellee’s engineers would 
abandon their locomotives, at Seymour, were inex- 
perienced and incompetent to run, manage and 
operate locomotives. Our understanding, which 
We may give without impropriety, in the absence 
of any averment to the contrary, is that the posi- 
tion of a locomotive fireman is, to some extent at 
least, 2 quasi apprenticeship to the position ofa 
locomotive engineer; and that, as a general rule, 
the fireman is more or less competent to manage, 
run and operate a locomotive, according to the 
length of his service as such fireman. However 
the fact may be in this regard, we think it can not 
be correctly said, as a matter either of law or fact, 
that all locomotive firemen are, of necessity, inex- 
perienced and incompetent to manage, run and 
operate a locomotive. Therefore, if the appellee 
had alleged,in the third paragraph of hiscomplaint, 
that the locomotive engineer, to whose conduct 
and action the appellee attributed his injury, had 
abandoned his locomotive to the fireman, Charles 
Kane, it would not necessarily follow, that such 
conduct and action were careless and negligent, 
by reason solely of the fact that he had abandoned 
the locomotive to a fireman, as such, or had per- 
mitted a fireman to manage, run and operate his 
locomotive. For the pnrpose of showing that the 
engineer’s conduct and action, of which the ap- 
pellee complained as the cause of his injury, were 
careless and negligent, he should have alleged that 
the engineer had knowledge or notice at the time, 
that the fireman, Charles Kane, was unfit and in- 
competent to manage, run and operate the loco- 
motive. His unfitness and incompetency, in that 
regard, could not be inferred from the fact, that 
he was merely a fireman; nor can it be correctly 
said, we think, that the engineer had notice or 
knowledge of such unfitness and incompetency, 
because only of the fact that he knew Charles 
Kane was a fireman. 

But, if it were conceded that the appellee had 
shown, by the averments of the third paragraph 
of his complaint, that the conduct and action of 
the locomotive engineer, in permitting the fireman 
to run his locomotive, were careless and negligent, 
and we think he has failed to make this showing, 
then the question remains, which constitutes the 
basis of his cause of action, if he has any, against 
the appellant—was it alleged, in said paragraph, 
that the appellant had employed said engineer, or 
had retained him in its service, with any notice or 
knowledge of his incompetency,or of his negligence 
and carelessness? Itseems very clear to us, that 
this question must be answered in the negative. 
There is no such allegation in said paragraph; nor 
were there any facts alleged therein, from which 
it might be fairly inferred, that the appellant ever 
had any notice or knowledge whatever of the in- 
competency of said engineer, or of his negligence 
and carelessness, if they in fact existed. We have 
already said that the alleged previous habit and 
custom of the appellant’s engineers, in getting off 
of their locomotives at Seymour, and leaving them 
to be disposed of by the firemen, afforded the ap- 
pellee no cause of action against the appellant. 








But if it were otherwise, if this habit and custom 
could, in any way, give the appellee a cause of ac- 
tion against the appellant, yet the appellee has 
failed to allege, that the engineer, to whose con- 
duct and action he has attributed his injury, was 
one of the engineers, or to aver the facts from 
which it might be reasonably inferred that he was 
one of the engineers, who had fallen into or adopt- 
ed such habit and custom. ‘There is no allegation, 
in the third paragraph of the complaint, from 
which it can be inferred, that the engineer in 
question was everin the appeliant’s employment, 
prior to the day on which the appellee was in- 
jured. 

Our conclusion is, that the appellee has failed to 
state facts sufficient, in the third paragraph of his 
complaint, to constitute a cause of action against 
the appellant; and therefore we hold that the 
court erred, in overruling the appellant’s demur- 
rer to said paragraph. 

2. The second alleged error, complained of by 
the appellant in this court, is the overruliag of its 
demurrer to the fourth paragraph of the appel- 
lee’s complaint. We need not set out his fourth 
paragraph in this opinion. It was alleged therein, 
in general terms, that the appellant itself, ‘‘care- 
lessly, negligently and recklessly’? ran its locomo-— 
tive upon and against the appellee, and stating the 
injuries he received therefrom, in much the same 
language as was used in the third paragraph of the 
complaint. The allegations of this fourth para- 
graph are very similar, in these respects, to those 
of the first and third paragraphs of the complaint, 
set out in the opinion of this court, in the case of 
Hildebrand v. Toledo, &c. Railway Co., 47 
Ind. 399, which paragraphs were held to be good, 
on demurrers thereto for the want of sufficient facts. 
In the case at bar, the appellant’s objection to the 
fourth paragraph of the complaint, as stated by its 
learned counsel, went to the general charge of 
carelessness,negligence and recklessness of the ap- 
pellant, alleged in said paragraph. There can be 
no doubt of the fact, that such pleading is vicious, 
and open to criticism. But a demurrer for the 
want of sufficient facts, as a general rule, will not 
reach this objection to the efficiency of a pleading; 
for such a demurrer admits the truth of the gener- 
al complaint and does not require it to be made more 
specific. In the ‘recent case of Cincinnati, &. 
Railroad Co. v. Chester, 57 Ind. 297, in considering 
the same question,we used the following language, 
which is equally applicable to the case now before 
us: “The negligence and carelessness of the ap- 
pellant were the gist of the appellee’s cause of ac- 
tion, and the rules of good pleading certainly re- 
quired that the appellee should state in his com- 
plaint, with clearness and precision, the particular 
acts of the appellant on which he predicated his 
charge of negligence andcarelessness.”” See also, 
on this point, Pennsylvania Co. v. Sedwick, 
59 Ind. 336. 

No error was committed in overruling the appel- 
lant’s demurrer to the fourth paragraph of the 
complaint, on the ground suggested by appellant’s 
counsel. 

3. The third alleged error calls in question the 
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decision of the court below, in overruling the ap- 
pellant’s demurrer to the appellee’s evidence. As 
however, the conclusion we have reached in regard 
to the insufficiency of the third paragraph of the 
complaint will reverse the judgment and lead to a 
new trial of the cause, it is unnecessary and per- 
haps would be improper for us to consider and 
comment upon the sufficiency of the evidence. 

The judgment is reversed at the appellee's costs, 
and the cause is remanded with instructions to sus- 
tain the demurrer to the third paragraph of the 
complaint, and for further proceedings in accord- 
ance with this opinion. 

JUDGMENT REVERSED. 








MR. JUSTICE MILLER ON THE TENURE 
AND SALARIES OF JUDGES. 





On the 19th of November last, Mr. Justice Miller, of 
the Supreme Court of the United States, delivered an 
address before the New York State Bar Association, 
the occasion being the second annual meeting of that 
body. The subject chosen by the speaker was “ Leg- 
islation in this Country, as it affects the administration 
of Justice in the Courts—What it has been—What it 
ought to be.” Its length alone prevents us from pub- 
lishing it in full: we have therefore selected 
those portions of the address which we are sure will 
be read with interest by the profession everywhere. 
It will be continued in our next issue. 

THE TENURE OF JUDGES. 

One of the earliest of the constitutional amendments 
was the transfer of the election of judges from the Legis- 
lature to the people by popular vote. Whether this was 
the result of the growing distrust of legislative bodies, 
or the general tendency of public opinion to reduce 
every thing to the test of popular suffrage as far as 
possible, it is difficult to tell. No doubt each motive 
had its influence. But what we are principally con- 
cerned about is the effect of this mode of appointment, 
the one now generally in operation, upon the efticient 
and sound administration of justice in the courts. 
Those who have given the subject much thought are 
divided between this mode and a return to the old one, 
of nomination by the executive and approval of the 
more conservative branch of the legislature. The for- 
mer mode has not been in operation long enough to 
enable a careful and reflective mind to arrive at a satis- 
factory opinion upon it. It has worked so much better 
than the legislative method, that it has established that 
claim at least to favor. It is also to be considered that 
it has been adopted almost exclusively in connection 
With short terms of office, about the evil of which there 
can be no question, so that these two principles, which 
have no necessary connection, have very generally 
been mingled in the consideration of the subject. 

As to the tenure of the office it is satisfactory to know 
that public opinion has undergone and is still going 
through a very decided re-action. 

There are seven States in which life tenure prevails. 
In one the term is twenty-one years, in another fifteen, 
in another fourteen, in three it is twelve, and in two it 
is ten. In the remainder it is six and eight years, with 
three or four exceptions. Soin regard to the manner 
of appointment. Three States appoint by legislative 
election; seven by the governor and senate, and twen- 
ty-eight by popular eleetion. In all these cases I speak 
of the higher courts of the States. 

It must be confessed that the party conventions 
which for years past have proposed the only candidates 
for office who have any ¢hance for election, have been 
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much more careful in their nominations for judicial 
offices, than in those of any other class. How long this 
exceptional care will last, or how soon these offices 
will be subjected to all the degrading forces which are 
brought to bear in putting before the people candidates 
for offices more purely political, it is impossible to tell. 
If the elections for judicial offices were held at times 
when no other offices were to be filled, it would go far 
to remove the worst evil of the present system. This 
has been done by the State of Wisconsin, and as proof 
of what has just been suggested, it may be stated that 
recently, where two judges of the Supreme Court were 
to be elected at one time, the convention of each 
political party called to nominate candidates only 
nominated one, leaving one to the other party with 
the result of securing two judges every way fitted for 
the place. 

But however this mode of selecting judges may op- 
erate among a people mainly rural, there are well- 
founded fears of its results in cities, where the crim- 
inals against whom a judge must enforce the law, if it 
is enforced at all, exert a very powerful influence in 
nominating conventions as wellas in the final vote. 
And we are not without warrant in the experience of 
more than one large city to justify these fears. 

But apart from abstract reasoning on the subject we 
have an element of comparison in the different modes 
by which the State and the Federal judiciary are ap- 
pointed. The latter under the Constitution of the 
United States have always been appointed*by the Pres- 
ident , subject to approval by the Senate; andI ap- 
prehend that very few of the statesmen of this coun- 
try, however democratic their general views of govern- 
ment may be, have any wish to adopt for the judges of 
the United States the system of popular election. 

The dependence of the judiciary on the appointing 
power is not dangerous only when the appointment is 
by amonarch. It is much to be doubted if depend- 
ence on the vote of the populace is any less so if the 
power is exercised at short intervals. The passions, 
the prejudices, the hasty impulses of the people, when 
brought to bear on the judge, as are likely to be unfa- 
vorable to the defense of innocence in criminal! prose- 
cutions, and to the establishment of an unpopular 
claim of private right, as the occasional exercise of 
that influence by a king or a governor. The interest 
which great corporations or large classes of men in 
other instances have in the rules by which their cases 
are to be governed in court, or in the manner in 
which individual causes are decided, is very likely to 
be understood and felt by a weak or timid judge, who 
remembers the power they can exert on election day. 

THE SALARIES OF JUDGES. 


I do not think the question of the source of their 
appointment so important as a means of securing these 
qualities, as stability in the tenure of office, and in the 
composition of the court, and reasonable compensa- 
tion of the judges. In both these respects the tend- 
ency of modern thought as shown in legislation, both 
constitutional and statutory, is in the right direction. 
In some of the States the salaries are perhaps suffi- 
cient. In New York, if not all they ought to be, they 
are much more liberal than in most of the states. The 
Congress of the United States has been generous to 
the Supreme Court since I have been a member of it. 
In the sixteen years of my service, they have twice 
increased the salary, bringing it from $6,000 to $10,000, 
and have provided for every judge not only of that 
court, but of all other federal courts, who has reached 
the age of seventy, and has also served ten years, a re- 
tiring pension equal to his salary. But while they 
have been liberal to the members of the Supreme 
Court, they have been niggard and unjust to the judges 
of the district and other federal courts. As regards 
the judges of the district courts, the hardship is ver 
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great. With one or two exceptions their salary is only 
$3,500 per annum, and some of them, notably the two 
whose courts are held in St. Louis and Chicago, if they 
had to pay rent for the houses in which 
they live in the city, and live in the style 
of gentlemen of their standing in the world, 
would find the salary insufficient to support the man 
alone, to say nothing of wife and children. Itisa 
shame to this great government that it should be so. 
Every judge who has the power and whose duty it is 
to decide upon the right to life, liberty and property, 
should be provided with a support which would at least 
not suggest temptation and would leave him free from 
immediate anxiety concerning the means of comforta- 
ble existence. Whether it is wiser to make the office 
one for life, or fora period so long that reasonable sta- 
bility in the court and security in the office is guaran- 
teed to the judge, I will not undertake to say. But it 
is a fair subject for consideration in future legislation, 
and there can be no doubt that such advances can be 
made and ought to be made, as will secure ample com- 
pensation and stable tenure in office. 
(To be Continued) 








ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1878. 
{Filed December 11, 1878.] 


Hon. W. W. JOHNSON, Chief Judge. 
* JOSIAH SCOTT, 
“« PD. T. WRIGHT, 
“LUTHER Day, 
“ 6T. Q. ASHBURN, 


Judges. 


PLEADING — REFERENCE — MUNICIPAL CORPORA- 
TION—POWER OF—STATUTE—WAIVER.—1. The char- 
acter of a pleading is determined by the averments it 
contains, and not by the name given to it; and if a pa- 
per styled ‘“‘supplemental petition,’ contains facts 
such as would be proper in anamended petition, it may 
be sotreated, and it is within the discretion of the court 
to allow such a pleading to be filed, during the progress 
of acause. 2. It is within the discretion of the court 
to order a referee to file a supplemental or further re- 
port, but a refusal by the court to order the filing of 
such areport, is nota ground of error. 3. Ina trial 
before a referee, the referee acts as a court, and excep- 
tions to his action should be taken in the same manner 
as if the trial were proceeding in court. If it is de- 
sired that evidence already given should be ruled out, 
the party should point out what that evidence is, not 
referring to it in general terms, but stating the matter 
to which objection is taken, so that it can be ascertained 
with reasonable certainty. Otherwise no foundation is 
laid for the action of a court of error. 4. A contractor 
does work for a municipal corporation, which refuses 
payment on the ground that the fund provided by leg- 
islative authority has been already expended. If this 
be the only defense, the corporation must clearly show 
that, at the time of making the contract and entering 
upon its execution, it, with others, exceeded in amount 
the fund provided; otherwise this defense can not pre- 
vail. If, at the time of making the contract and enter- 
ing upon its execution, it, with others, did not exceed 
in amount the fund provided; but the municipal au- 
thorities, subsequently made other contracts, the ag- 
gregate of which, together with those already existing, 
was in excess of the fund, the contracts first made, and 
which were within the limit, are not invalidated, and 


that the fund is exhausted is not a ground of defense. 





5. There is a distinction between those powers of a 
municipal corporation, which are governmental or po- 
litical in their nature, and those which are to be exer- 
cised for the management and improvement of prop- 
erty. As to the first, the municipality represents the 
state, and its responsibility is governed by the same 
rules which apply to like delegations of power. As to 
the second, the municipality represents the pecuniary 
and proprietary interests of individuals, and within the 
limits of corporate power, the rules which govern the 
responsibility of individuais are properly applicable, 
6. The statute relating to the erection of hospitals (8S. 
& S. 884) provides, section 5, “that all contracts shall 
be made in the name of the city, and it shall be stipu- 
lated therein that the contractors will not execute any 
extra work, or make any modifications or alterations 
of the work mentioned in the specifications and plans, 
unless ordered in writing by the board, and that they 
will not claim any pay for the same unless such 
written order is given.”? The contract between the City 
of Cincinnati and Cameron, made by its Board of 
Hospital Commissioners, contained this stipulation, 
the board having reserved to itself in said contract full 
power to make modifications and alterations, and to 
order extras. Modifications and alterations were made 
and extra work was duly ordered by the board, but no 
written order was issued to the contractor. In pursu- 
ance thereof, work was done by Cameron, outside of 
the contract. Before doing it he demanded written 
orders, but was informed by the proper authority that 
they were unnecessary. There is no dispute that the 
work was satisfactory, and the city is receiving and en- 
joying the benefit thereof: Aeld, the same rule will be 
applied, as would be applied to a private corporation. 
The action of the board amounted to a waiver of writ- 
ten orders; and the fact that they were not given under 
all the circumstances of the case, is not sufficient ground 
of defense against the contractor’s claim of payment 
for work done. 7. A re-hearing will not be allowed, 
merely for the purpose of assigning errors not assigned 
upon the originai hearing. Judgment affirmed, and 
motion for re-hearing overruled. Opinion by AsH- 
BURN, J.—City of Cincinnati v. Cameron. 
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ABSTRACT OF DECISIONS OF COURT OF 
APPEALS OF KENTUCKY. 


September Term, 1878. 


Hon. W. 8. Pryor, Chief Justice. 
“6M. H. Corer, 
“ 6 6J. M. ELLIOTT, > Judges. 

«“ T. H. Hines,  } 
LIFE INSURANCE—FORFEITURE.—1. The right of 
the assured is not lost or forfeited by a failure to sur- 

render an old ten-years’ endowment policy, and get a 

new paid-up policy, within twelve months after mak- 

ing default in the payment of the fifth annual prem- 
ium. 2. The right of the assured is not forfeited by 

a failure to pay a note executed by him fora part of 

the fifth annual premium on a ten-years’ endowment 

policy, which note contained a stipulation that, “If the 
amount of this note be paid when due, the 
said policy shall be null and void.” The ten-years’ 
endowment policy for $10,000, sued on in this case, con- 
tained these stipulations: “It being understood and 
agreed that if, after the receipt by this company of not 
less than two or more annual premiums, this policy 
should cease in consequence of the non-payment of prem- 
iums, then, upon a surrender of the same, provided 
such surrender is made to the company within twelve 
months from the time of such ceasing, a new policy 
will be issued for the value acquired under the old one; 
* * * that is to say, if payments for two years shal 
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have been made, it will issue a policy for two-tenths 
of the sum originally issued, * * * and in the same 
proportion for any number of payments;” and that 
if the premiums should not be paid * on or before the 
date above mentioned, then in every such case the 
said company shall not be bound for the payment of 
the whole sum assured, but only fora part therefor, 
proportionate with the annual payments made as above 
specified, and this policy shall cease and determine.” 
The assured paid four annual premiums, according to 
the terms of the contract. When the fifth premium 
matured, he paid thereon to the company in cash $2001 
and executed his note to the company, payable in about 
three months after its date, for the balance of the 
premium then due, and received a renewal certificate. 
The note contained this stipulation: “If the amount 
of this note shall not be paid when due, the said policy 
shall be null and void.” This note dated in September, 
1872, was never paid. The assured died in September 
1875, without paying any more premiums, or surren- 
dering the old policy. In the suit on the old policy by 
the beneficiary thereof, Held: 1. The right to a part of 
the sum originally insured, proportionate with the 
number of premiums paid, was not lost by the failure 
to surrender the old policy within twelve months from 
the time of making default in the payment of the prem- 
ijums. 2. Four thousand dollars of paid-up insurance 
having been paid for before the note of September, 
1872, was executed, and the stipulation of forfeiture 
having been inserted in the note for the sole purpose 
of securing the prompt payment of the amount of the 
note, the failure to pay it at maturity did not have the 
effect of forfeiting the policy. 38. The note having been 
accepted for a part of the cash premium, and a renewal 
certificate issued, the policy continued in force until 
the maturity of the note. If the company intended to 
insist on the provision in the note to forfeit the insur- 
ance for that year, it ought to have promptly returned 
the note after its maturity, and the excess of the cash 
paid on the premium, paid for that year over and above 
the cost of the carrying of the policy from the date of 
the note to its maturity; and, having failed to return 
the note or money, or to give notice of its intention to 
insist on the forfeiture of the policy for the residue of 
that year, the company waived any right it may have 
had to do so, and the policy continued in force to the 
end of the fifth year, and the insured is entitled to 
judgment for five-tenths of the sum originally insured. 
Reversed. Opinion by COFER, J.—Montgomery v. 
Phenix Mut. Life Ins. Co. 


SURETY IN REPLEVIN BOND NOT SUBSTITUTED TO 
LIENS OF CREDITOR.—1. A surety will not be substi- 
tuted to the rights and liens of the creditor, so as to 
defeat an interest acquired and held by a third person, 
when that interest, though subordinate to that of the 
creditor, is prior to the undertaking of the surety 
Farmers & Drovers’ Bank vy. Shirley, 12 Bush. 304’ 
2. If the creditor, without resorting to his lien, at- 
tempts to collect his debt at law from his debtor, and, 
before the debt is replevied, a second valid lien is cred- 
ited in favor of a third person, the surety, who has 
replevied the debtor, aud thereby prevented a sale of 
the debtor’s property, ought not, when the same is 
coerced out of him, to be substituted to the rights of 
the judgment-creditor, and thereby overreach a lien 
for value created before he became bound as surety 
for the debt. Affirmed. Opinion by ELLIOTT, J.— 
Fishback v. Bodman. 

——— gr 

THERE are no divorces in France, only judicial sep- 
arations. From 1846 to 1850 there was an average of 
1,080 of these, which in 1876 had increased to 3,251. 
Out of the hundred only fourteen separations was ask- 
ed for by the husband.—The Massachusetts district 
judgeship will be filled by the appointment of Thomas 
L. Nelson, of Worcester. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 





October Term, 1878. 


[Filed December 23, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
pe by B. NaPTON, 
ARWICK HOUGH 
“ E.H. Norton, ° [{ Judges. 
© JOHN W. HENRY, 


INSURANCE — WHERE LICENSE OF COMPANY TO 
TRANSACT BUSINESS HAS BEEN REVOKED, MONEY 
PalD AGENT AS PREMIUM, IN IGNORANCE OF SUCH 
REVOCATION, CAN BE RECOVERED BacK.—This suit 
was brought to recover back money paid as premium 
by plaintiff to defendant as agent of a foreign insur- 
ance company, about ten days after the state su- 
perintendent of insurance had revoked the license 
of the company to do business in this state. The 
publication of ‘the fact of revocation is required 
to be for four weeks. The agent, the defendant, did 
not see it, and therefore took the premium. Held, 
that plaintiff is entitled to recover. The revocation of 
the license is the material fact. The four weeks’ pub- 
lication is intended to distribute the information as 
extensively as possible, but the power to do busi- 
ness and agency cease when recalled and notice is 
given. Aftirmed. Opinion by NaptTon, J.—McCutch- 
on v. Rivers. 


FRAUDULENT CONVEYANCES — CONTINUED Pos- 
SESSION BY GRANTOR OF GOODS SOLD CONCLUSIVE 
EVIDENCE OF FRAUD—VISIBLE INDICATION OF ACT- 
UAL CHANGE OF OWNERSHIP NECESSARY TO REN- 
DER CONVEYANCE VALID AGAINST CREDITORS.—This 
was asuit by attachment against defendant P. W. Hen- 
ley, brought December 15, 1875, for goods sold and de- 
livered by plaintiff to said defendant. Defendant 
Thomas Henley filed interplea claiming the goods 
under the attachment, by virtue of purchase thereof 
from P. W. Henley, on the 2d day of December, 1875. 
Verdict for interpleader and judgment thereon, from 
which plaintiff appealed. P. W. Henly was a merchant 
tailor, and Thomas Henley, who was his brother, 
worked in his shop as ajourneyman tailor. From day 
of sale to his brother to day of attachment defendant, 
P. W. Henley, was absent in an adjoining county, but 
there was no such open, visible and unequivocal 
change of possession as would apprise the community 
or those accustomed to deal with P. W. Henley that 
the goods had changed hands, and that the title had 
passed from him to his brother, Thomas Henley. 
Neither the owner of the building in which defendant 
did business, nor any one else, save the attorney, un- 
der whose direction the sale was conducted, were no- 
tified thereof. The same sign, ““P. W Henley, mer- 
chant tailor,” in the local newspapers remained un- 
changed. Held, these facts being undisputable, the 
trial court should have declared, as a matter of law, 
that there was no such actual change of possession of 
the goods sold as is required by the statute relating to 
fraudulent conveyances. Claflin v. Rosenberg, 42 Mo. 
439; Lessem v. Herriford, 44 Mo. 323; Bishop v. O’Con- 
nell, 56 Mo. 158; Wright v. McCormick, 67 Mo.; 
7 Cent. L. J. 169. Opinion by HouGu, J.—Stern v. 
Henley. 


PARTNERSHIP — FINAL SETTLEMENT OF ES- 
TATE WHERE ONE CO-PARTNER DIES MUST BE 
MADE UNDER ADMINISTRATION LAW IN COURTS OF 
PROBATE — CIRCUIT COURTS NO JURISDICTION IN 
SUCH CASES UNTIL AFTER FINAL SETTLEMENT HAS 
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BEEN MADE.—Plaintiff instituted suit in the circuit 
court of Buchanan county, and in his petition alleged 
that plaintiff and defendant’s intestate, Barrett, were, 
in lifetime of latter, engaged as partners in the pur- 
chase and sale of real estate. An account is stated by 
plaintiff of various sums of money paid out and re- 
ceived by himself and Barrett in said business during 
the existence of the co-partnership, and plaintiff asks 
for an adjustment of said accounts, and that certain 
real estate to which Barrett had taken title to himself 
be declared partnership property, and subjected to 
payment of balance found due plaintiff on final settle- 
ment of their accounts. The circuit court dismissed 
petition for want of jurisdiction and plaintiff brings 
the case here by appeal. Held, 1. A court possessed 
of general equity powers is undoubtedly the proper 
tribunal in which to settle the affairs of a co-partner- 
ship between the living. But when such co-partner- 
ship has been dissolved by death of one of tMe part- 
ners, the settlement must be made under the provi- 
sions of the administration law, and for this purpose 
the probate court exercises, to a certain extent, 
chancery powers. Pearce v. Calhoun, 59 Mo. 271. If 
surviving partner fails to administer, the administra- 
tor of estate of deceased partner is required to give 
bond and forthwith take the whole partnership estate 
into his possession and administer the same. §§ 59 and 
61, ch. 120, Gen. Stats., 486; and by 63d section of the 
same chapter, the probate court is expressly invested 
with full jurisdiction to hear and determine, all de- 
mands against the partnership, provided only that the 
judgment or allowance in such cases shall not bind any 
property of the survivor other than the partnership 
effects. In the present case plaintiff has proceeded 
precisely as if Barrett were alive. This he can not do. 
The act creating the probate court of Buchanan county 
invests i t with full probate jurisdiction, and the law 
imperatively requires that when a co-partnership is 
dissolved by death the affairs of the firm shall be set- 
tled by administration. 2. If upon a settlement of the 
partnership account it should be found that the firm is 
indebted to plaintiff, and that there is property of the 
firm to which it is necessary to resort, to satisfy 
plaintiff’s demand, which can not be reached through 
the instrumentality of the powers conferred upon the 
probate court, then plaintiff may resort to such tribu- 
nal as has the requisite authority. As far as the jur- 
isdiction of the probate court extends it is exclusive, 
and it certainly extends to the settlement of the ac- 
eounts of the firm. Dodson, Admr. v. Scruggs, Admr., 
47 Mo. 285; Cones v. Ward, Admr., 47 Mo. 289; Tiller- 
ingtoo v. Hooker, 58 Mo. 593; Pearce v. Calhoun, 59 
Mo. 271; Wernecke v. Kenyon’s Admr., 66 Mo. 284. 3. 
It is insisted that the act establishing the probate 
court of Buchanan county is unconstitutional, be- 
cause it in effect amends several statutes which are not 
set forth; because the act relates to several subjects, 
all of which are not expressed in the title; because it 
is a special law, and because the judge is authorized 
to appoint a clerk. The first ground of objection is 
answered by State v. Griger, 65 Mo. 306. As to the sec- 
ond, the title of the act is sufficiently comprehensive 
to include all matters contained in the act, and wheth- 
er the general iaw could have been made applicable 
has been held by this court to be a question for the 
legislature under the Constitution of 1865. State 
cz rel. Henderson v. Boone Co., 50 Mo. 217; State ex 
rel. Robbins v. County Court of New Madrid Co., 51 
Mo. 83; Hall v. Bray, 51 Mo. 288. That the judge was 
authorized to appoint a clerk in violation of the Con- 
stitution would not invalidate other portions of the 
act. Cooley Const. Lim. 178. Affirmed. Opinion by 
Hovuau, J.—Ensworth v. Curd. 


We 
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ABSTRACT OF DECISIONS OF SUPREME 
IUDICIAL COURT OF MASSACHUSETTS. 


July Term, 1878. 


HON HoRAcE GRay, Chief Justice. 
¢ ~=6JaMEs D. COLT, 
“ SeTH AMEs, 
*¢ Marcus Morton, 
“© WILLIAM C. ENDICOTT, Associate Justices. 
“ ~6OTIs P. LorRD, 
“© AUGUSTUS L. SOULE, 


INDICTMENT—OBSCENE PICTURES — VARIANCE.— 
In an indictment under the statute punishing the im- 
portation, etc., of obscene literature, etc., the allega- 
tion was that the defendant printed and published 
pictures and figures of naked girls, and the proof was 
that the defendant took photographie pictures of two 
young girls naked down to the waist. Held, that the 
government having described the pictures was bound 
by the description, and the defendant could not be 
convicted upon proof that he printed and published 
substantially different pictures, though the jury might 
find such pictures to be obscene. Opinion by MoRTON, 
J.—Com. v. Dejardin. 


INDICTMENT—INTENT—EVIDENCE.—U pon the trial 
of an indictment for willfully and maliciously burning 
a building belonging to the defendant’s sons, with an 
intent thereby to defraud the insurer, it is admissible 
to prove that the defendant set fire to the same build- 
ing a few nights before, and that the fire was then ex- 
tinguished by a neighbor, for the purpose of showing 
the intent with which he subsequently burned the 
building and committed the offense for which he was 
then tried. Com. v. McCarty, 119 Mass. 354; Thayer 
v. Thayer; 101 Mass. 111. Opinion by Cot, J.—-Com. 
v. Bradford. 


ACTION ON JUDGMENT—SET-OFF.—In an action of 
contract upon a judgment recovered by the plaintiff 
against the defendant, the defendant filed a declaration 
in set-off, alleging that the judgment was assigned by 
the plaintiff to one M, and that M had previously exe- 
ecuted a bond to the defendant, and had com*nitted a 
breach thereof. It appeared that M proposed to the 
plaintiff to purchase the judgment and the plaintiff 
agreed to sell it to him for $60, executed an assign- 
ment upon the execution issued on the judgment, and 
sent it by express to another town, with instructions to 
deliver it to Mupon payment of $60. M not being 
willing or able to pay the sum required, suggested to 
H to purchase it, and H paid the $60 to the express- 
man and took an assignment of the execution from M. 
This action was begun in the plaintiff’s name by H. 
After this assignment between M and H, but before its 
consummation, M was notified by defendant’s attorney 
of the claim declared on in set-off. Held, that the de- 
mand could not be set-off in this action. Gen. Stats., 
ch. 30, §§ 1, 11; Shelton v. Kimball, 7 Cush. 217. Per 
CuRIAM.—Avery v. Russell. 


CONTRACT — WARRANTY — CAVEAT EMPTOR. — 
Where in an action of contract to recover the price of 
certain leather sold by plaintiff to defendant, it ap- 
peared that the plaintiff was a leather dealer and the 
defendant a manufacturer of boots and shoes; that 
the leather was sold at plaintiff’s store; that at the 
time of purchase the defendant had full opportunity 
to examine the whole lot purchased, and did examine 
two rolls, which equaled the bulk in quality; that the 
leather was bought for the purpose of being manu- 
factured into boots and shoes, and that the plaintiff 
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supposed such to be the purpose, but nothing was 
said about the purpose, but an inquiry was made 
whether the leather would crimp; that it appeared to 
be good and suitable for the purpose above stated, 
but turned out to be rotten and nearly worthless and 
unfit for the purpose, containing a latent defect, it 
was held, that there was no warranty, express or im- 
implied, and that the maxim caveat emptor applied. 
Barnard v. Kellogg, 10 Wall. 383; Cunningham v. 
Hall, 4 Allen, 273; Downer v. Dow, 64 N. Y. 411. 
Opinion by CoLT, J.— Hight v. Bacon. 


INDICTMENT—ABORTION— EVIDENCE.—On an in- 
indictment under Gen. Stats., ch. 165, § 4, for procur- 
ing an abortion resulting in death, evidence having a 
tendency to show that the defendant had in his posses- 
sion, not long before the sickness and death of the de- 
ceased, a mefallic instrument which the jury might 
believe adapted to procure abortion; that he under- 
stood and described it as well adapted to such use and 
safer than other instruments that might be employed 
for such a purpose, is admissible; and evidence hav- 
ing been given for the purpose of showing the exist- 
ence of cuts, wounds and bruises in the womb of the 
deceased, such as indicated the forcible use of some 
instrument, and it appearing that the defendant had 
the opportunity and was knowingly in possession of 
the means, of committing such a crime, all this was 
admissible and competent, and its weight and effect 
were to be judged of by the jury. Com. v. Brown, I21 
Mass. 81. Opinion by AMES, J.—Com. v. Blair. 


CORPORATION—LEASE EXECUTED BY COMMITTEE 
—CONTRACT.—1. In an action of contract upon a lease 
it appeared that the defendant corporation appointed 
a committee with instructions to lease the plaintift’s 
hall for five years; that it reported that it had made 
this lease for the defendants; that the report was ac- 
cepted and thereupon the defendant entered under 
the lease and occupied the leased premises for two 
years. The lease was duly executed by plaintiffs, and 
was not executed on behalf of the defendant in its 
own name, but was executed in their private names 
by a majority of said committee. Held, that the de- 
fendant having accepted the lease and entered and oc- 
cupied under it, was bound by its provisions and lia- 
ble to pay the rent therein reserved to the same extent 
at | as if it were a deed poll executed by the 
plaintiffs. The estate vested in the defendant and 
could not be terminated by notice sufficient to de- 
termine a tenancy at will. Kabley v. Worcester G. L. 
Co., 102 Mass. 392; Lamson, etc., Co. v. Russell, 112 
Mass. 387; Clark v. Gordon, 121 Mass. 330. 2. In the 
same case the defendant appointed a committee to ask 
for a reduction of the rent, the committee reported 
that the plaintiffs said they could not reduce the rent, 
but if the society would pay the amount of rent re- 
served till October 1, 1876, then the lease should ter- 
minate, and the defendant voted to accept the report 
of the committee: Held, that the mere acceptance of 
the report of the committee was not an acceptance of 
the plaintiffs’ proposition. Opinion by MorToON, J.— 
Carroll v. St. John’s, etc., Society. 





In Latham v. Latham, lately decided by the Su- 
preme Court of Appeals of Virginia, it is held that vis- 
its to a house of ill-fame are not conclusive evidence of 
adultery. On the other hand, in Lovedon v. Lovedon, 
2 Hag. Con. 124, it is said that such evidence is univer- 
sally held as proof of adultery, the court remarking 
that “ the act of going to a house of ill-fame is charac- 
terized by an old saying that people do not go there to 
say their pater noster.”’ 





" NOTES. 





The present number commences the eighth volume 
of this JOURNAL. The two volumes which have been 
issued during the past year, contain over TWO HUN- 
DRED decisions reported in full. Appended to a large 
number of these cases are to be found exhaustive-and 
practical notes, in which all the authorities bearing on 
the questions discussed by the court are collected and 
examined. These are all leading cases; to obtain the 
same number of which the practitioner would require 
to purchase at least six volumes of the state and fed- 
eral reports published during the year. In addition to 
this there have appeared, in the last two volumes, ab- 
stracts of over SEVENTEEN HUNDRED cases, decided 
in the Supreme Courts of the different States; in the 
Supreme Court of the United States; in the different 
Federal Courts, and in the courts of Great Britain. 
Besides all this, volumes 6 and 7 contain no less than 
SEVENTY-FIVE articles on disputed questions in the 
law, many of.them from the pens of writers whose 
works are daily consulted by the practitioner. We 
have endeavored to give a fair and unprejudiced esti- 
mate of every law book and volume of reports publish- 
ed during that period, and have not failed to note every 
item of interest to the profession which has transpired 
since the beginning of the past year. Our department 
of Queries and Answers has become popular, and we 
have abundant testimony that it has in very many cases 
proved valuable. To those States in which we have regu- 
lar correspondents are now to be added two more, New 
Hampshire and Vermont, and an arrangement has 
been made during the pest month which will enable us 
to give the decisions of the Court of Appeals of Ken- 
tucky, to the satisfaction of the bar of that State. 
During the next twelve months we hope to make 
the CENTRAL Law JOURNAL more of a necessity 
to the practicing lawyer than it has ever been, and in 
order that the eyes of onr subscribers may not suffer 
we commence this volume with new type. 





THE roll of deaths among the bench and bar during 
the past year is unusually long. In this country are the 
names of Sidney Breese, of the Supreme Court of IIli- 
nois; Daniel Gantt, Chief Justice of the Supreme Court 
of Nebraska; Chief Justice Pearson, of North Carolina; 
William F. Allen, an Associate Justice of the New 
York Court of Appeals; William T. McCoun, once 
Vice Chancellor, and John A. Lott, once a Judge of the 
Court of Appeals of the State of New York; John A. 
Inglis, Chief Justice of the Orphans’ Court of Balti- 
more; F. B. Dwight, some time a Judge of the Or- 
phans’ Court of Philadelphia; J. G. Dickerson, an As- 
sociate Justice of the Supreme Court of Maine; Benja- 
min T. Thomas, formerly a Justice of the Supreme Ju- 
dicial Court of Massachusetts; Murray Hoffman, a 
Justice of the Supreme Court of New York for eight 
years, and a Vice Chancellor for eight; Samuel B. Gar- 
vin, once Attorney General of New York State, and a 
Judge; Asa Briggs of Virginia; Alexander S. Johnson 
and George F. Shepley, of the United States Circuit 
Court; Wm. B. Egan, of the Supreme Court of Louisi- 
ana; Henry Armitt Brown, of Philadelphia; Francis 
Hilliard, the well-known writer of legal treatises; 
George W. Paschall, also a legal author, but less known. 
Outside of our own country are to be added the distin- 
guished names of Lord Chelmsford, Ex-Chancellor of 
England; Russell Gurney, Recorder of London, Chief 
Justice Monahan and Mr. Justice Keogh, of Ireland; 
pean Justice Harrison, of Canada, and Mr. Thomas 

tty. 








